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CITATION ON APPEAL

UNITED STATES OF AMERICA—SS
To Western Fruit Growers, Inc., a corporation, Ap-

pellee herein, GREETING:

YOU ARE HERBY CITED AND ADMONISHED
to be and appear at the United States Circuit Court of

Appeals for the Ninth District, to be held in the City of

San Francisco, State of California, on the 4th day of

October, 1934, pursuant to an order allowing an appeal,

of record in the clerk's office of the District Court of the

United States, for the Southern District of California,

Southern Division, in that certain case entitled, "K. C.

Iwata, plaintiff v. Western Fruit Growers, Inc., a cor-

poration, defendant, No. 292-Law", wherein K. C. Iwata

is appellant and you are appellee, to show cause, if any

there be, why the judgment in the said appeal mentioned

should not be corrected, and speedy justice should not be

done to the parties in that behalf.

WITNESS, the Hon. PAUL J. McCORMICK, United

States District Judge, for the Southern District of Cali-

fornia, Southern Division, this 4th day of September,

1934.

Paul J. McCormick

United States District Judge for the

Southern District of California.

[Endorsed] : Received copy of the within Citation on

Appeal, this day of September 1934 G. V. Wiekert,

E. S. Attorney for defendant Received copy of the Peti-

tion for Appeal and Assignment of Errors this day

September, 1934 G. V. Weikert, E. S. attorney for de-

fendant. Filed Sep 4 - 1934 R. S. Zimmerman, Clerk

By L. Wayne Thomas Deputy Clerk.



IN THE DISTRICT COURT OF THE UNITED
STATES OF AMERICA SOUTHERN

DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

)

K. C. IWATA, No. 292 Law

)

Plaintiff, COMPLAINT ON
) REPARATION ORDER

vs PURSUANT TO
) PROVISIONS OF THE

WESTERN FRUIT PERISHABLE AGRICUL-
GROWERS, INC., ) TURAL COMMODITIES
a corporation, ACT.

Defendant. )

Comes now the plaintiff and complaining of the de-

fendant alleges:

I.

That this action is brought by virtue of the provisions

of the Act of Congress known as and called "Perishable

Agricultural Commodities Act of 1930", and the jurisdic-

tion of this Court arises by reason of the fact that this

action is brought under the provisions of said Act.

IL

That at all the times hereinafter mentioned plaintiff

was and now is a resident of, and is now doing business



in the City of Brawley, County of Imperial, State of

California.

III.

That at all the times hereinafter mentioned the defend-

ant was and now is a corporation having" an office for

the conducting of its business at 617 South Olive Street,

in the City of Los Angeles, State of California, and a

licensee under the Perishable Agricultural Commodities

Act of 1930.

IV.

That on July 7, 1931, the defendant, through its duly

authorized agent, the Produce Distributors, Ltd. and/or

Edward S. Garguilo, purchased from the plaintiff ten

carloads of honeyball melons, a perishable agricultural com-

modity, for the total sales price of Two Thousand Eight

Hundred Twenty-six and 85/100 Dollars ($2,826.85).

V.

That pursuant to said contract the said ten carloads

of honey ball melons were shipped from Brawley, Cali-

fornia, by the plaintiff to the defendant, and were diverted

by the defendant to Jerome Distributing Company of

New York.

VI.

That on July 8, 1931, after the receipt of said ten car-

loads of melons, the defendant gave its check for Two

Thousand, Nine Hundred Seventy-six and 85/100 Dollars



($2,976.85) to the Produce Distributors, Ltd., and the

latter after depositing said check in the bank, issued its

own check to the plaintiff for the sum of Two Thou-

sand, Eight Hundred Twenty-six and 85/100 Dollars

($2,826.85). The bank in which said Produce Distribu-

tors, Ltd. deposited said check of the defendant applied

the proceeds of said check to a note of the Produce Dis-

tributors, Ltd., which the bank held, and later refused to

honor the check which Produce Distributors, Ltd. had

issued to the plaintiff, because of the insufficiency of the

funds remaining to the credit of Produce Distributors,

Ltd.

VIL

The difference between the amount of the check deliv-

ered to Produce Distributors, Ltd. by the defendant, and

the amount of the check delivered to the plaintiff by said

Produce Distributors, Ltd., to-wit, the sum of One Hun-

dred Fifty Dollars ($150.00) represented brokerage paid

by defendant to Produce Distributors, Ltd. for the ser-

vices rendered in the purchase of said melons by the said

defendant from the plaintiff.

VHP

That no part of said sum of Two Thousand, Eight

Hundred Twenty-six and 85/100 Dollars ($2,826.85)

was paid by the defendant to the plaintiff, nor has any-

one on behalf of said defendant paid to plaintiff any part

of said sum of Two Thousand, Eight Hundred Twenty-

six and 85/100 Dollars ($2,826.85)



IX.

That on December 29, 1931, the plaintiff filed with the

Bureau of Agricultural Economics of the United States

Department of Agriculture, a complaint against the de-

fendant setting forth the above facts, and sought by such

complaint to recover reparation from said defendant for

the purchase price of said melons, to-wit, the sum of

Two Thousand, Eight Hundred Twenty-six and 85/100

Dollars ($2,826.85). That said complaint so filed with

the Bureau of Agricultural Economics of the United

States Department of Agriculture, as aforesaid, was with-

in nine months of the time that the violation of the Act

set out above occurred. That said defendant filed an

answer to the complaint of the plaintiff before said Bureau

of Agricultural Economics, denying all the allegations of

the complaint of said plaintiff.

X.

That thereafter hearings were had at the City of Los

Angeles, on June 29, 1932 and on December 6, 1932, and

after such hearings the Secretary of Agriculture did make

a reparation order directing and requiring the said de-

fendant to pay to the plaintiff, on or before the 15th day

of June, 1933, the sum of Two Thousand, Eight Hundred

Twenty-six and 85/100 Dollars ($2,826.85), with interest

thereon at the rate of six percent per annum from July



10, 1931, until paid. A copy of said proceedings, findings

and conclusions, and order is hereto annexed, made part

of this complaint, and marked Exhibit "A".

XL

That said reparation order of the Secretary of Agricul-

ture has become final, and that said defendant has not

complied with, nor performed any of the terms of said

order on its part to be performed.

XII.

That said Perishable Agricultural Commodities Act

provides that the plaintiff in an action brought on the

aforesaid reparation order shall be allowed a reasonable

attorney's fee. That plaintiff alleges that the sum of

Five Hundred Dollars, ($500.00) is a reasonable allow-

ance as attorney's fees in this action.

WHEREFORE Plaintiff demands judgment against

the defendant for the sum of Two Thousand, Eight Hun-

dred Twenty-six and 85/100 Dollars ($2,826.85), to-

gether with interest thereon at the rate of six percent

per annum from July 10, 1931 ; and for the sum of Five

Hundred Dollars ($500.00) attorney's fees, and for costs

of this action.

Edward Brody

Attorney for Plaintiff.
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EXHIBIT "A"

Los-DAW-mm
4-21-33

UNITED STATES OF AMERICA
BEFORE THE SECRETARY OF AGRICULTURE
BUREAU OF AGRICULTURAL ECONOMICS

PACA DOCKET No. 548.

K. C. Iwata, )

Complainant, )

vs ) Proceedings,

Findings of Fact,

T. H. PEPPERS, PEPPERS ) Conclusions

FRUIT COMPANY, a corporation, and Order,

and WESTERN FRUIT GROW- )

ERS, INC.

Respondent. )

Complaint in this cause was filed under the Perishable

Agricultural Commodities Act, 1930. First hearing in

the matter was held at Los Angeles, California, June 29,

1932, and the cause reopened for further hearing at Los

Angeles on December 6, 1932. Edward Brody, Esq. of

Los Angeles, California, (Charles Wickham Jones, Esq.

on the brief,) appeared on behalf of the complainant, and

Gerald V. Weikert, Esq., of Los Angeles, Cahfornia,

repfesented respondent at both hearings.

The preliminary complaint which was filed with the

Bureau of Agricultural Economics of the United States

Department of Agriculture on December 29, 1931, was



followed by a formal complaint which alleges that the

complainant is an individual engaged in business at Braw-

ley, California, and that the respondent, T. H. Peppers,

is an individual ; that the respondent. Western Fruit Grow-

ers, Inc. is a corporation; that respondent Peppers Fruit

Company is a corporation; that respondent T. H. Pep-

pers, is the owner of most of the capital stock of the two

respondent corporations; and that all of respondents are

located in Los Angeles, California ; that on or about July

7, 1931, complainant, by oral contract, sold to the re-

spondent on cash f. o. b. shipping point basis ten carloads

of Honey Balls, total sale price being $2826.85 ; that the

ten carloads were diverted to Jerome Distributing Co. of

New York City by the respondent. Western Fruit Grow-

ers, Inc., that said sale was negotiated by Edward S.

Garguilo and/or the Produce Distributors, Ltd., who acted

as agent for the respondents; that the fact that the

said Edward S. Garguilo and/or Produce Distributors,

Ltd., acted as agent for the respondents was first discov-

ered by complainant on or about December 18, 1931

;

that respondents accepted said ten carloads of Honey

Balls, but has since failed and refused to account to the

complainant for said melons in that they have failed and

refused to pay the purchase price, in violation of the

Perishable Agricultural Commodities Act, 1930. Com-

plainant seeks reparation in the amount of the purchase

price of said melons or $2826.85.

The Western Fruit Growers, Inc. filed an answer to the

complaint denying generally the allegations of the com-

plaint, and aver that the Produce Distributors, Ltd. was

paid the full purchase price of the melons which it main-

tained it ])urchased direct from the Produce Distributors,
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Ltd. No answer was filed on behalf of the other re-

spondents.

At the time of the hearing in this cause the complainant

moved the dismissal of the action in so far as it ap-

plied to T. H. Peppers and the Peppers Fruit Company.

Accordingly the complaint is discontinued as to these two

respondents. Numerous objections to the complainant's

testimony were interposed by counsel for respondent.

Without discussing these objections individually I have

given them consideration and, as will be seen hereinafter,

given major consideration to the documentary evidence

introduced. The rulings by the examiner on the objec-

tions were not prejudicial to the respondent in any way.

The record shows that one Edward Garguilo, who

operated under the name of the Produce Distributors, Ltd.

at Los Angeles, called Mr. Iwata by telephone on July 7,

1931, and told Iwata that he had a party interested in

ten cars of Honey Balls, either rolling or for immediate

shipment. Upon the quotation by Iwata of a price of

"$1.00 and a dime up on the Jumbos," Garguilo advised

him that he would consult the party who was intei*ested

in the cars and would call him back. Later the same

day Garguilo called Iwata back and advised him that the

party would take the cars. Iwata asked him where he

should divert the cars. Garguilo informed him to divert

the cars to the Produce Distributors, Ltd. at St. Louis

and Kansas City. Garguilo directed Iwata to deliver

the invoices on the cars to him at the Produce Distributors,

Ltd. office in Los Angeles. On July 8, 1931, Garguilo

sent a letter to the K. C. Iwata Company enclosing a

check in the amount of $2826.85 payable to the K. C.



11

Iwata Company and dated July 10, 1931, which check

covered the invoices on the ten cars in question. This

check was deposited by Iwata and payment thereon was

refused by the bank on the ground that the Produce Dis-

tributors, Ltd. did not have sufficient funds in its account

to meet the check. Iwata then called Ben Herzikoff at

Los Angeles and requested him to get in touch with

Garguilo in order to determine the status of the trans-

action. Herzikoff testified that he had a talk with Gar-

guilo shortly after July 10, 1931, and that Garguilo told

him the "parties he was buying for did not want to be

known in the transaction." Garguilo contended accord-

ing to Herzikoff that he got the check from this party

and deposited it in his bank but that he had a note in his

bank which was due and the bank took the money de-

posited to satisfy the note. Herzikoff testified: "I asked

him who his principal was in connection with these first

ten cars and he said he vv'as not at liberty to say; he said

the man that was buying did not want to be known here

in the deal; then I said well, Eddie, this is a little bit dif-

ferent; here is a man that sold you ten cars of mer-

chandise and he got a bum check for it; surely he ought

to know who got his cars ; he said I can't tell you ; I said

was it somebody in Los Angeles; he said yes, he paid for

them and his check was good."

It appears from the record that Tom Peppers was an

endorser on the note held in the bank and lor which the

bank took the funds deposited to the account of the

Produce Distributors, Ltd.

Herzikoff testified as to a later conversation which he

had with Garguilo. In this conversation Garguilo re-
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counted to Herzikoff a conversation which he (Garguilo)

had with T. H. (Tom) Peppers. Herzikoff 's testimony

as to what Garguilo said was as follows: "He said well

we were up there in his uptown office, chewing" the rag

and we got to talking about Honeyballs, and Tom said

Honeyballs are good, buy me a few cars or see what you

can do on them anyhow. I called Kinney (sic Iwata)

up and I got a price on it for ten cars; he said Kinney's

price was a little high; I got a price and a manifest from

him on some of his cars, he says others were being

loaded that day and he could not give me these he says,

then I talked to Tom about it afterwards, about one hour

later I called Kinney back; Tom says go ahead and buy

them so I bought ten cars and Tom said they still look

pretty good, we will take these ten see what else he's got."

It appears that the cars ultimately went to Western

Fruit Growers, Inc., who paid for them by a check for

$2976.85, which it will be noted was $150.00 more than

the check for $2826.85 sent by the Produce Distributors,

Ltd. to K. C. Iwata.

The respondent introduced into the record a letter

dated July 8 from the Produce Distributors, Ltd. by Ed-

ward Garguilo to the Western Fruit Growers, Inc., Los

Angeles, which had attached invoices covering the ten cars

of Honey Ball melons and these invoices also were made

a part of the record. On each of the invoices is noted

*'sold to Western Fruit Growers, Inc." Thereafter fol-

lows the number of each individual car describing the con-

tents and adding to the individual cost of the melons

brokerage in the amount of $15.00 for each car. These

invoices were sent on the letterhead of the Produce Dis-
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tributors, Ltd. The brokerage of $15.00 was paid by the

Western Fruit Growers, Inc. to the Produce Distributors,

Ltd.

That the Produce Distributors, Ltd. and Edward S.

Garguilo were acting as an agent in the purchase of

those cars of Honey Ball melons appears from the in-

voices introduced into the record by the respondent, the

Western Fruit Growers, Inc. If the cars had been pur-

chased outright from the Produce Distributors, Ltd. by

the Western Fruit Growers, Inc., it is unlikely that there

would have been payment of a brokerage by the latter

organization to the Produce Distributors, Ltd. The pay-

ment of a brokerage fee by the purchaser of a car or-

dinarily indicates that the person to whom the brokerage

was being paid was acting in making the purchase as an

agent for the hrm making the purchases. Such being

the case it would appear that Edward S. Garguilo and/or

the Produce Distributors, Ltd. was acting as an agent for

the Western Fruit Growers, Inc. in the purchase of these

Honey Ball melons from K. C. Iwata.

It follows then that the principal, the Western Fruit

Growers, Inc. is responsible to the original seller, in this

case Iwata, for the purchase price of the melons. The

duty falls upon the principal to make sure that the seller

was paid for his commodity. In the event that its agent

failed in making payment, the principal remains liable

and the seller may maintain an action against the prin-

cipal for the contract price of the commodity, even though

money has been paid by the principal to the agent for the

purpose of settlement with the seller.
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The failure of the Western Fruit Growers, Inc. to

make payment for these melons to the seller was a failure

truly and correctly to account therefor under the Perish-

able Agricultural Commodities Act, 1930, and constitutes

a violation of said Act.

FINDINGS OF FACT.

Upon the record the Secretary makes the following

Findings of Fact:

1. That the complainant is an individual engaged in

business at Brawley, California, and the respondent,

Western Fruit Growers, Inc. is a corporation engaged

in business at Los Angeles, California, and a licensee

under the Perishable Agricultural Commodities Act,

1930.

2. That on July 7, 1931, the Western Fruit Growers,

Inc. through its duly authorized agents, the Produce Dis-

tributors, Ltd. and Edward S. Garguilo, purchased from

the complainant, 10 carloads of Honey Ball melons, a

perishable agricultural commodity, for the total sale price

of $2826.85.

3. That in satisfaction of said contract 10 carloads

of Honey Ball melons were shipped from Brawley, Cali-

fornia, by the complainant to the respondent, and melons

moved in interstate commerce to points outside the State

of California.

4. That after receipt of the said 10 cars of melons

the respondent gave its check for $2,976.85 to the Pro-

duce Distributors, Ltd., and the latter after depositing

the check in the bank issued its own check to complainant

for $2,826.85. The bank applied the proceeds of the
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respondent's check to a note of the Produce Distributors,

Ltd., which the bank held and later refused to honor the

check which the Produce Distributors, Ltd. had issued to

complainant because of the insufficiency of the funds re-

maining to the credit of the Produce Distributors, Ltd.

5. That no payment was made to K. C. Iwata of the

amount due for said melons from the Western Fruit

Growers, Inc. by either the Western Fruit Growers, Inc.,

the Produce Distributors, Ltd., Edward S. Garguilo, or

any other person on behalf of the Western Fruit Growers,

Inc.

6. That the respondent has failed truly and correctly

to account to the said K. C. Iwata for the purchase price

of said 10 carloads of melons in violation of the Perishable

Agricultural Commodities Act, 1930.

7. That the complainant is entitled to reparation from

the respondent in the amount of $2826.85, plus interest.

8. That the complaint in this cause was filed with the

Bureau of Agricultural Economics of the U. S. Depart-

ment of Agriculture on or about the 29th day of Decem-

ber, 1931, which was within nine months of the time that

the violation of the Act set out above occurred.

9. That the complaint against T. H. Peppers and the

Peppers Fruit Company, a corporation, should be dis-

missed.

CONCLUSIONS.

Based upon the foregoing Findings of Fact, I hereby

determine and conclude that the facts and circumstances

of record support the allegations of the complaint in so

far as it applied to the respondent the Western Fruit
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Growers, Inc., but that they fail to support the allegations

of the complaint so far as they apply to T. H. Peppers and

the Peppers Fruit Co., a corporation.

ORDER.

IT IS HEREBY ORDERED that the respondent the

Western Fruit Growers, Inc. pay to the complainant,

K. C. Iwata, on or before the 15th day of June, 1933, as

reparation, the sum of $2826.85 plus interest thereon at

the rate of six percent per annum from July 10, 1931,

until paid.

IT IS FURTHER ORDERED that the complaint of

K. C. Iwata vs. T. H. Peppers and the Peppers Fruit Co.,

a corporation be and the same is hereby dismissed.

IT IS FURTHER ORDERED that this order shall

become effective fifteen days after service of a copy there-

of has been made upon the parties.

IT IS FURTHER ORDERED that the Bureau of

Agricultural Economics publish the facts and circum-

stances set forth herein, in accordance with the provisions

of Section 8 of the Act.

IN WITNESS WHEREOF, the Secretary of Agricul-

ture has hereunto set his hand and caused the official

seal of the Department of Agriculture to be affixed

hereto in the City of Washington, District of Co-

lumbia, this 24th day of May, 1933.

(SEAL) R. G. TUGWELL
Acting Secretary of Agriculture
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United States of America

Southern District of California

Southern Division

> ss.

EDWARD BRODY being by me first duly sworn,

deposes and says: that he is the Attorney for plaintiff in

the above entitled proceeding; that he has read the fore-

going Complaint and knows the contents thereof; and

that the same is true of his own knowledge, except as to

the matters which are therein stated upon his information

or belief, and as to those matters that he believes it to be

true.

This verification is made by affiant and not by plain-

tiff for the reason that plaintiff resides and has his place

of business in the County of Imperial, and the facts are

within the knowledge and possession of affiant.

Edward Brody.

Subscribed and sworn to before me this 28th day of

June, 1933

[Seal] C. H. Scharnikow

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Filed Jun. 29, 1933 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause.]

DEMURRER

Comes now the above named defendant and demurs to

the complaint on file herein, and for cause of demurrer

alleges :

I.

That this Court has no jurisdiction of the above entitled

action.

II.

That the complaint on file herein does not state facts

sufficient to constitute a cause of action against defendant.

III.

That said complaint is uncertain, in that it cannot be

determined therefrom with certainty or at all:

(a) Whether Produce Distributors, Ltd., or Edward

S. Gargiulo, is alleged to have acted as agent for de-

fendant.

(b) Whether "Produce Distributors, Ltd.," is a cor-

poration, or a fictitious name.

(c) Where delivery of the cars of melons in question

was made.

(d) When delivery of the cars of melons in question

was made.
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(e) To whom delivery of the cars of melons in ques-

tion was made.

(f) By whom delivery of the cars of melons in ques-

tion was made.

IV.

That said complaint is ambiguous upon the same

grounds and for the same reasons as are hereinabove set

forth with respect to its uncertainty.

V.

That said complaint is unintelligible upon the same

grounds, and for the same reasons as are hereinabove set

forth with respect to its uncertainty.

WHEREFORE, defendant prays that its demurrer be

sustained without leave to amend; that the above entitled

action be dismissed forthwith ; and that defendant recover

from plaintiff its costs herein expended and incurred.

G. V. Weikert

Attorney for Defendant.

[Endorsed] : Received copy of the within this 31 day

of July 1933 Edward Brody Attorney for plff Filed Jul

31 1933 R. S. Zimmerman, Clerk By L. Wayne Thomas,

Deputy Clerk.
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[Title of Court and Cause.]

ANSWER

Comes now the above named defendant and for answer

to the complaint on file herein admits, denies and alleges,

as follows:

I.

Denies generally and specifically each and all of the

allegations contained in paragraphs I, IV, V, VII and

XII, of said complaint.

11.

Alleges that it has no information or belief sufficient

to enable it to answer any of the allegations contained in

paragraph II of said complaint and on that ground denies

each and every allegation therein.

III.

Answering paragraph III of said complaint defendant

admits that at all times mentioned in said complaint it

was and now is a corporation; denies generally and spe-

cifically each and all of the other allegations contained in

said paragraph III.

IV.

Answering paragraph VI of said complaint defendant

admits that on July 8, 1931, after the receipt of ten car

loads of melons from Produce Distributors, Ltd., defend-

ant gave its check for $2,976.85 to said Produce Distribu-

tors, Ltd., and alleges that said check was in full payment

for said ten car loads of melons, which defendant had

purchased from said Produce Distributors, Ltd., and not
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from plaintiff; defendant alleges that it has no information

or belief sufficient to enable it to answer any of the other

allegations contained in said paragraph VI, and on that

ground denies each and every other allegation therein.

V.

Answering paragraph Vlil of said complaint defend-

ant admits that no part of said sum of $2,826.85 was

paid by it to the plaintiff, and alleges that it bought noth-

ing from the plaintiff, and owed the plaintiff nothing, and

had no transaction whatever with the plaintiff; defendant

alleges that it has no information or belief sufficient to

enable it to answer any of the other allegations contained

in said paragraph VIII, and on that ground denies each

and every other allegation therein.

VI.

Answering paragraph IX of said complaint defendant

admits that plaintiff filed with the Bureau of Agricultural

Economics of the United States Department of Agricul-

ture a complaint against defendant, and others, and sought

by such complaint to recover reparation from defendant

for the sum of $2,826.85, and that defendant filed an

answer to the complaint of the plaintiff before said Bureau

of Agricultural Economics denying all the allegations of

the complaint of said plaintiff in-so-far as the same per-

tained to defendant ; defendant denies generally and spe-

cifically each and all of the other allegations contained in

said paragraph IX.

VII.

Answering paragraph X of said complaint defendant

admits each and all of the allegations contained therein.
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but alleges that the Secretary of Agriculture had no juris-

diction to conduct said hearing, or to make said findings

and conclusions, or to make said reparation order, and

defendant further alleges that said findings and conclu-

sions, and said reparation order, were not supported by

any competent evidence whatever.

FOR A FURTHER SEPARATE AND SECOND
ANSWER TO SAID COMPLAINT DEFENDANT
ALLEGES

:

I.

That the Secretary of Agriculture was without jurisdic-

tion to receive, or act on the complaint filed with the

Bureau of Agricultural Economics of the United States

Department of Agriculture by plaintiff against defendant

as alleged in the complaint on file herein, or to conduct

hearings on said complaint, or to make findings and con-

clusions thereon, or to make a reparation order thereon,

and defendant further alleges that the findings and conclu-

sions and the order made by the Secretary of Agriculture

in said proceedings were not supported by any evidence

whatever, and were contrary to the law and the evidence.

WHEREFORE, having fully answered defendant

prays that plaintiff take nothing by said action; that de-

fendant may go hence with its costs; and for such other

and further relief as to the Court may seem meet and

proper in the premises.

G. V. Weikert

Attorney for Defendant.
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United States of America

Southern District of California

Central Division

> ss.

L, J. Colton being by me first duly sworn, deposes and

says: that he is the Secretary of the defendant corpora-

tion, in the above entitled action; that he has read the

foregoing Answer and knows the contents thereof; and

that the same is true of his own knowledge, except as to

the matters which are therein stated upon his information

or belief, and as to those matters that he believes it to be

true.

That he is duly authorized and empowered to make this

verification for and on behalf of said corporation.

L. J. Colton

Subscribed and sworn to before me this 31st day of

July, 1933

[Seal] Eleanor Swan

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Received copy of the within this 31 day

of July 1933 Edward Brody Attorney for pfif. Filed

Jul. 31, 1933 R. S. Zimmerman, Clerk By L. Wayne

Thomas, Deputy Clerk.
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At a stated term, to wit: The July Term, A. D. 1933,

of the District Court of the United States of America,

within and for the Southern Division of the Southern

District of California, held at the Court Room thereof, in

the City of Los Angeles, California, on Wednesday, the

6th day of September, in the year of our Lord one thou-

sand nine hundred and thirty-three.

Present

:

The Honorable: H. A. HOLLZER, District Judge.

K. C. Iwata, Plaintiff,
)

)

vs. ) No. 292-Law

)

Western Fruit Growers, Inc. Defendant. )

This cause coming on for hearing on Demurrer to

Complaint the Court orders plaintiff to file a brief within

one week, and that the defendant be allowed three days

thereafter within which to reply, and that said Demurrer

be placed on the calendar of September 18th, 1933, at

Los Angeles, for further proceedings.
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At a stated term, to wit: The January Term, A. D.

1934, of the District Court of the United States of

America, within and for the Southern Division of the

Southern District of CaHfornia, held at the Court Room

thereof, in the City of Los Angeles, California on Friday

the ninth day of February in the year of our Lord one

thousand nine hundred and thirty-four

Present

:

The Honorable H. A. HOLLZER, District Judge.

K. C. IWATA,
Plaintiff, No. 292

vs

WESTERN FRUIT GROWERS, INC
Defendant

It appearing that the complaint herein is based upon

an alleged violation of the provisions of the Perishable

Agricultural Commodities Act (7 USCA Sec. 552, et seq)

;

that pursuant to the provisions of said Act (7 USCA Sec.

556) a complaint was made to, and an investigation was

conducted by, the Secretary of Agriculture ; that pursuant

to the provisions of said Act (7 USCA, Sec. 557) a rep-

aration order was made by the Secretary of Agriculture

herein that the defendant was indebted to plaintiff in the

sum of v$2,826.85, and directing defendant to pay said

amount to plaintiff, and that defendant has failed to

comply with said order of the Secretary of Agriculture,

IT IS ORDERED that the demurrer to the complaint is

over-ruled.
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[Title of Court and Cause.]

ORDER ALLOWING EXCEPTION

On motion of the above named defendant, through its

attorney, G. V. Weikert, Esquire;

IT IS ORDERED, that an exception be, and it is

hereby allowed and noted in favor of the above named

defendant to the making and entry of the order or decree

of February 9, 1934 over-ruling the demurrer to the

complaint herein.

DATED: February 20, 1934.

HoUzer

United States District Judge.

[Endorsed] : Filed Feb. 21, 1934 R. S. Zimmerman,

Clerk By L. Wayne Thomas Deputy Clerk.
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[Title of Court and Cause.]

STIPULATION WAIVING JURY

IT IS HEREBY STIPULATED by and between the

parties to the above entitled action, through their respec-

tive counsel, that said action may be tried by the Court

without a jury, trial by jury being hereby expressly

waived.

DATED: July 5, 1934.

Edward Brody

Attorney for Plaintiff

G. V. Weikert

Attorney for Defendant

[Endorsed] : Filed Jul. 9, 1934. R. S. Zimmerman,

Clerk By B. B. Hansen, Deputy Clerk.
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At a stated term, to wit: The July Term, A. D 1934,

of the District Court of the United States of America,

within and for the Southern Division of the Southern

District of CaHfornia, held at the Court Room thereof,

in the City of San Diego, California, on Friday, the 20th

day of July, in the year of our Lord one thousand nine

hundred and thirty-four.

Present

:

The Honorable: PAUL J. McCORMICK, District

Judge.

K. C. Iwata, Plaintiff, )

)

vs. ) No. 292-Civ.

)

Western Fruit Growers, Inc., a corp. )

Defendant. )

This cause coming on for trial; Edward Brody, Esq.,

appearing for the plaintiff; G. V. Weikert, Esq., appear-

ing for the defendant; and, John G. Miller being present

as the official stenographic reporter of the testimony and

the proceedings;

Now, at the hour of 10:05 o'clock a. m. counsel answer

ready, and the trial herein is ordered to proceed; where-

upon.
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K. C. Iwata is called, sworn and testifies on direct

examination conducted by E. Brody, Esq., after which

plaintiff's Exhibit No. 1 is offered and admitted in evi-

dence, to-wit:

Plaintiff's Ex. No. 1 : Proceedings, Findings of Fact,

Conclusions of Law & Order,

dated 5/24/33 before the Sec-

retary of Agriculture, and rec-

ord thereto.

Now, at the hour of 10:15 o'clock a.m. the plaintiff

rests.

G. V. Weikert, Esq., now moves the Court for a judg-

ment of non-suit and argues in support thereof, to which

motion Edward Brody, Esq., makes a reply; whereupon,

The Court orders said motion granted, and that case be

dismissed. Counsel to prepare judgment. Exception

noted and allowed.
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(Testimony of K. C. Iwata)

[Title of Court and Cause.]

BILL OF EXCEPTIONS

BE IT REMEMBERED that this action was brought

to trial at the July term of said Court, in the City of San

Diego, State of California, on the 20th day of July, 1934,

before the Hon. Paul J. McCormick, Judge of said Court

presiding; and a jury having been expressly waived, in

writing, by the parties; Edward Brody, Esq., appearing

as attorney for the plaintiff, and G. V. Weikert, Esq.,

appearing as attorney for the defendant.

The case being called for trial the following proceed-

ings were had therein:

K. C. IWATA,

called as a witness in his own behalf, being first duly

sworn, testified as follows:

DIRECT EXAMINATION.

I am the plaintiff in this action.

MR. WEIKERT: I wish to object to the introduc-

tion of any evidence, on the ground that the court has

no jurisdiction to entertain this action, the amount in-

volved being less than $3,000.00, and the question involved

not being one concerning an act to regulate commerce.

I raised the same point on demurrer to the complaint, and

it was heard by Judge Hollzer. I raised it, and Judge

Hollzer overruled the demurrer to the complaint, without

comment. Nevertheless, with all due deference to Judge

Hollzer, I believe the demurrer was well taken, and if this

court cares to hear it I would like to present it.
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(Testimony of K. C. Iwata)

THE COURT: The record shows that Judge Hollzer

of this court, by an order made by him on February 9,

1934, a copy of which order is in the file and is before

the court at this time, considered the matter that counsel

has just raised in his motion, and determined the motion

adversely to the contention, by overruhng the demurrer to

the complaint. For those reasons, there will be no change

in that ruling.

MR. WEIKERT: Exception, please.

I reside at Brawley, California. My business is fruit,

and produce shippers and distributors. I am the same

party who instituted a proceeding before the Secretary

of Agriculture against the Western Fruit Growers, Inc.,

the defendant in this action, on or about December 29,

1931. I know that the Secretary of Agriculture made

an order in my proceeding, against the Western Fruit

Growers. Inc. I did not receive any part of the moneys

which the Secretary of Agriculture ordered the Western

Fruit Growers, Inc. to pay. The whole sum is now

unpaid.

Plaintiff thereupon offered in evidence an uncertified

copy of the findings of fact and conclusions and order

of the Secretary of Agriculture, a copy of which was

attached to the complaint and admitted in the answer, to

which the defendant objected, on the ground that it is not

the best evidence, and offered plaintiff the use of a certi-

fied copy of the entire proceedings before the Secretary of

Agriculture. Plaintiff declined to offer in evidence any-

thing other than that portion of the certified copy of the

proceedings embodying the findings of fact, conclusions
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(Testimony of K. C. Iwata)

and order, to which defendant again objected. In over-

ruHng the objection the Court stated:

THE COURT: I think you have a right to do that.

I think it is analogous to the decisions of the immigration

authorities, on the question of fact. The determination

of the administrative body under the law is made prima

facie evidence, so its correctness—until it is overcome by

stronger or other evidence—the presumption should apply

that it is a correct finding, unless it constitutes a clear

error of law, or was an arbitrary determination by the

administrative body. This court has already determined,

by the ruling on the demurrer, that the proceeding before

the administrative body was a legal one; that it was a

legal proceeding, and that the determination of the matter

there was a lawful determination of an issue that is

properly before the administrative body, and it is not

incumbent, therefore, on the plaintiff to offer the entire

record before the administrative body. The record may

be offered in this case, but it is not incumbent upon the

plaintiff to offer it in support of this case, in view of the

fact that the law makes the proceeding, findings of fact

and conclusions of law of the administrative body prima

facie evidence in this court as to their correctness.

MR. WEIKERT : Exception.

The findings of fact and conclusions of law and order

of the Secretary of Agriculture were admitted as Plain-

tiff's Exhibit 1.

The plaintiff then rested.
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MR. WEIKERT: If the court please, at this tmie I

desire to move for a non-suit, on the ground that the

plaintiff has failed to sustain his burden of proof, and

has not presented facts sufficient to constitute a cause of

action against the defendant, under the evidence and the

law; I desire to make several specific grounds for the

motion; the first is, that the complaint, as shown by the

findings of the Secretary of Agriculture, was not filed

with the Secretary within the statutory period of nine

months as described by the Perishable Agricultural Com-

modities Act; second, that the findings of the Secretary

of Agriculture, as proved by the plaintiflf, show on their

face the transaction involved was not in interstate com-

merce, but wholly within the State of California; third,

that there is no competent evidence to sustain the findings

of the Secretary of Agriculture, as shown on the face

of the findings; and, fourth, that the findings of the

Secretary of Agriculture are contrary to law, as shown

by the fact in those findings, themselves, in that the

Secretary of Agriculture has specifically found that the

plaintifif dealt with Produce Distributors, Ltd., and/or

Garguilo, without knowing anything about the defendant,

Western Fruit Growers, Inc., and that the plaintiff ex-

tended credit solely and exclusively to the Produce Dis-

tributors, Ltd., and Garguilo, and that the defendant.

Western Fruit Growers, in good faith, paid in full for

the merchandise to the Produce Distributors and Gar-

guilo; and under Section 2335 of the Civil Code, which

is a modification of the ordinary, common law rule, gov-

erning undisclosed principals, there can be no recovery

in this action. "If exclusive credit is given to an agent

by the person dealing with him, his principal is exonerated
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by payment or other satisfaction made by him to his agent

in good faith, before receiving notice of the creditor's

election to hold him responsible." The findings of the

Secretary of Agriculture show that the plaintiff, Iwata,

dealt with the alleged agent, and extended exclusive credit

to him by accepting his post-dated check.

THE COURT: Where is that finding?

MR. WEIKERT: On page 3. The record shows

that one Edward Garguilo, who operated under the name

of Produce Distributors, called Mr. Iwata by telephone,

on July 7, 1931.

MR. WEIKERT: If the court please, I would like to

read the provisions of that section again, if your Honor

hasn't the copy of the code: "If exclusive credit is given

to an agent by the person dealing with him, his principal is

exonerated by payment or other satisfaction made by him

to his agent in good faith, before receiving notice of the

creditor's election to hold him responsible." Now, if, as

the Secretary of Agriculture has found, the Produce Dis-

tributors or Garguilo was the agent of Western Fruit

Growers, Inc., which we deny, it is very clear that the

plaintiff extended exclusive credit to Produce Distribu-

tors, Ltd., or Garguilo as agent, because of the fact that

he did not know anything about the existence of an

alleged agency—didn't know the Western Fruit Growers

in the deal, and sold to Produce Distributors and Garguilo.

and accepted a post-dated check in full payment, and at

or about the same date the Western Fruit Growers, Inc.,

paid in full for the melons to the Produce Distributors,

thereby exonerating them, according to the provisions of

this section. There have been several cases under the
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section, and there is one case here in California which is

practically on all fours.

THE COURT: Is it a federal case?

MR. WEIKERT: No, your Honor.

THE COURT: I am just wondering" whether this in-

volved the question of general law or a question that

makes any statutory rule of California applicable and an

authority in the federal court.

MR. WEIKERT: It certainly involves a California

statute, when it is a transaction occurring solely in the

State of California, and I believe the federal court would

be bound by that. This Perishable Agricultural Com-

modities Act does not undertake to lay down any rules of

law, or to define misconduct, but holds that failure to pay

is a violation of the act. There can be no question where

the transaction occurs in the state, about applying that

particular statute and the decisions of the highest court

of that state in construing- that statute.

THE COURT: Not necessarily. If it involves a

question of general law, the federal law does not follow

the decisions of the state court. The rule is very well

settled that if a case involves a question of general law,

and not a question of local law, then the decisions of the

state court have no binding force on the decisions of the

federal court. The question in this court's mind is,

whether or not this act of Congress provides, in and of

itself, a complete scheme for the settlement of any right

that might accrue under it. If it does, then I think it is

clear that the state court decisions would not be of any

binding effect ; it would be ])ersuasive, of course, but not

of binding effect.
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MR. WEIKERT: Reference to the P. A. C. A., itself,

I think, would answer your Honor's question; it does not

do anything- except in general terms provide that the

Secretary of Agriculture may investigate alleged failure

to pay for merchandise, and may suspend the license or

order payment upon finding that such an act has oc-

curred. It does not go into any detail ; it does not attempt

to define what constitutes a violation of the act, and it

does not deal with the question of agency in any respect,

and it does not touch on the question of undisclosed prin-

cipal, either.

THE COURT: What have you to say, Mr. Brody?

I only care to hear you on that matter. The other matters

have been adjudicated. I am not going to review a

decision of the court of co-ordinate authority. We have

to have some uniformity of decision and when a member

of this court decides a question of law, unless it is clearly

repugnant to another trial judge, it should be adhered to;

that doesn't apply to the last matter Mr. Weikert sug-

gested.

MR. BRODY: My opinion is this, your Honor,—that

there is no finding made by the Secretary of Agriculture

that this plaintiff, or the claimant in the hearing before it,

extended any credit to Garguilo. The finding that Mr.

Weikert read was merely a resume of the testimony given

before it; the finding is—as we look at the finding, finding

No. 2: "That on July 7, 1931, the Western Fruit Grow-

ers, Inc., through its duly authorized agent, the Produce

Distributors and Edward Garguilo, purchased from the

plaintiff ten carloads of Honeyball melons, at the purchase

price of $2,826.85 ; then in finding No. 4 it states that it

gave a check to Produce Distributors, Ltd., but it says
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specifically that it was its agent, and therefore any act

of the agent is binding upon the principal if the finding

of the Secretary of Agriculture is that Garguilo was its

duly authorized agent, and that is sufficient for all pur-

poses on the motion to dismiss, therefore the question of

extension of credit is not involved here; if anything, the

burden is upon the defendant, and was upon it at the

hearing before the Secretary of Agriculture ; and, assum-

ing it was before it, the finding is that the Secretary found

against him on that point. There is no question of ex-

tension of credit. The universal rule of law is that a

check is never taken for payment. On the face of it, it

was a cash transaction, and it is also the universal rule

that the original owner can follow possession, wherever

it be.

THE COURT: I don't care to hear any more argu-

ment. I find something in the report to justify the find-

ing. The following appears in the discussion of the act-

ing secretary, that precedes his findings of fact and pre-

cedes the order that was made by him, as found in the

exhibit that is in evidence: "It appears that the cars

ultimately went to the Western Fruit Growers, Inc., who

paid for them by check of $2,976.85, which it will be

noted was $150.00 more than the check for $2,826.85,

sent by the Produce Distributors to K. C. Iwata. The

respondent introduced into the record a letter dated July

8th from Produce Distributors, by Edward Garguilo, to

Western Fruit Growers, Inc., at Los Angeles, which had

attached invoice covering the ten cars of Honeyball

melons. Those invoices were also made a part of the

record. On each of the invoices is noted. "Sold to West-

ern Fruit Growers, Inc." Thereafter follows the number
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of each individual car, describing the contents, cost of

the melons and brokerage, in the amount of $15.00 for

each car. These invoices were sent on the letterhead of

the Produce Distributors. The brokerage of $15.00 was

paid by the Western Fruit Growers, Inc., paid to the Pro-

duce Distributors; that the Produce Distributors and Ed-

ward Garguilo were acting as the agent in the purchase

of these cars of Honeyball melons appears from the in-

voice introduced into the record by the respondent, the

Western Fruit Growers, Inc." Then follows a conclu-

sion, apparently a conclusion of the Secretary of Agricul-

ture, as follows, which is not, of course, a finding of fact:

"If the cars had been purchased outright from the Pro-

duce Distributors, Ltd., by the Western Fruit Growers,

Inc., it is unlikely there would have been payment of

brokerage by the latter corporation to the Produce Dis-

tributors. The payment of the broker's fee by the pur-

chaser of the car indicates that the Produce Distributors

acted as agent for the firm making the purchase. Such

being the case, it would appear that Edward S. Garguilo

or the Produce Distributors was acting as the agent for

the Western Fruit Growers in the purchase of those

Honeyball melons from K. C. Iwata." I think those mat-

ters are sufficient to show that there was evidence before

the administrative agency that may have justified the find-

ing that he made as to the agency of this man Garguilo,

and this concern, the Produce Distributors, being the

agent of the defendant, or of the respondent in this case,

the Western Fruit Growers, Inc. For those reasons, the

motion will be denied.

MR. WEIKERT: Exception.
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THE COURT: What about that nine month period,

Mr. Brody?

MR. BRODY: Your Honor, there was a finding, be-

ing No. 8, "That the complaint in this cause was filed

with the Bureau of Agricultural Economics of the United

States Department of Agriculture on or about the 29th

day of December, 1931, which was within nine months of

the time that the violation of the act set out above oc-

curred." It is a direct finding that he had jurisdiction;

it appears on the face of it that it occurred on July 7th,

and on December 29th it would be less than six months.

THE COURT: The same year?

MR. WEIKERT: 1 think if the rest of the record is

introduced in evidence, it will show something to the con-

trary. I am not attempting to re-open my motion, but

want to call your Honor's attention to the fact that for

the purpose of presenting my point under this code section

of California, I was admitting, for that purpose only, that

an agency actually existed between defendant and Produce

Distributors ; that is essential to the application of the

code section. Our contention is twofold—that there was

no agency, but if there was an agency, it is proved that

exclusive credit was extended to the agent, and that the

Western Fruit C/rowers paid the agent in full. I also

have the case of Fradlev v. Hviand . 2)7 Fed. 49, that is

referred to in 2 Corpus Juris on the question of undis-

closed principal; the rule formerly laid down in England

and now followed in the United States, is that when the

principal acting in good faith has settled with the agent,

so that he would be subjected to loss were he comi)elled

to pay to a third person, he is relieved from liability to the

latter. That is exactly the California i)ro\'ision.
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THE COURT: Let me see that code section, please.

Was this section of the California statute called to the

attention of the administrative agency at the time it was

heard ?

MR. WEIKERT : No, your Honor, it was not.

THE COURT: What have you to say about this, on

the last point?

MR. BRODY: Your Honor, for this reason—there is

no evidence that there was any credit extended to Garguilo

or the Produce Distributors, Ltd. That check was turned

oven to the Produce Distributors, Ltd., when a principal

delegates an agent to do a certain act, if the agent fails

to comply with the orders given by his principal, certainly

the principal would be liable. In this case, assuming

that there was an agency between Garguilo and the Pro-

duce Distributors, Ltd. and the Western Fruit Growers,

and the Western Fruit Growers was his principal; there-

fore, when the Western Fruit Growers delegated Garguilo

to pay the money to Iwata, in doing that he was acting

on behalf of the defendant; and it is a universal principle

of law that a check is never considered payment unless

it is agreed to by the parties. In this case, the giving of

the check, which practically turned out to be no good,

valueless, would not be considered in any case as a pay-

ment. To what extent could a worthless instrument be

considered an extinguishment of an obligation?

THE COURT: We are talking about the valid check.

We are talking about the valid check given by the Western

Fruit Growers, the person that you are now seeking to

hold—whom you want to make pay this bill twice,—that

will be the effect; no getting around it. If you are enti-
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tied to judgment, these people will have to pay this bill

twice. We are talking about a check that the purchaser

of those melons set to this Garguilo, or this other con-

cern, that he used and got the benefit of by the offset of

the bank. We are talking about that check.

MR, BRODY : That check, your Honor, was given by

the defendant to Garguilo, merely to accomplish a certain

purpose.

THE COURT : What was that purpose ?

MR. BRODY : To pay Iwata—for no other purpose.

THE COURT: That is assuming that the maker of

the check and the transmitter of it knew about the agency ?

MR. BRODY: Yes.

THE COURT: Doesn't the application of this code

principle come under Section 2335 of the California Civil

Code ?
,

MR. BRODY: No.

THE COURT: (Reading.) 'Tf exclusive credit is

given to an agent by the person dealing with him, his

principal"—the agent's principal, which will be Garguilo's

principal, as far as the check was concerned,—would be

the defendant in this case
—

"his principal is exonerated by

payment or other satisfaction made by him"—made by the

defendant
—

"to his agent"—to Garguilo
—

"in good faith"

—"before receiving notice of the creditor's election to

hold him responsible"—the creditor would be Iwata.

When did the Western Fruit Growers—when did the de-

fendant in this case, the Western Fruit Growers, Inc.,

have any notice of Iwata's claim against them?
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MR. BRODY: The answer is this, your Honor:

From the fact that the cars were diverted to the Western

Fruit Growers on the following day, July 8th.

THE COURT: Diverted upon whose order?

MR. BRODY: The defendant's order, the Western

Fruit Growers' order,

THE COURT: Was there anything in that diversion

that informed the Western Fruit Growers that Iwata was

the shipper ?

MR. BRODY: Yes, your Honor.

THE COURT : What was it ?

MR. BRODY: Bills of lading.

THE COURT: When did the Western Fruit Grow-

ers have knowledge of those bills of lading containing a

statement that Iwata was the shipper?

MR. BRODY: On July 8th.

THE COURT: Where is the basis for that assertion?

MR. BRODY : The evidence is the report of the Sec-

retary of Agriculture.

THE COURT : Where is it—that is what I want.

MR. BRODY : The bills of lading, your Honor ; they

are introduced as Plaintiff's Exhibit 4, as one exhibit.

THE COURT: What I want is this: Where does

the record show that the Western Fruit Growers had

knowledge of these bills of lading, and where is that por-

tion of the record that shows that fact?

MR. BRODY: Well, it was introduced—the record

before the Secretary, or the examiner, contains the intro-

duction of all the bills of lading, all dated July 7th, and

they were diverted on July 8th, by stipulation by Mr.
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Weikert, made at the time, pursuant to stipulation entered

into on that record—on July 8th they were all diverted on

the order of the Western Fruit Growers ; the testimony

—

THE COURT: Can you find that?

MR. BRODY : Yes, your Honor, in just one moment.

Have you a copy of the testimony there?

MR. WEIKERT: This is not in evidence yet.

MR. BRODY: Well, Mr. Weikert, that was the stip-

ulation. Now, Mr. Corwin, who was called on behalf of

the complainant, was connected with the—P. F. E.—Pa-

cific Fruit Express.

THE COURT : Here it appears in the file,—it isn't in

evidence yet; this part—it appears in this file that has

been handed to the court, the portion of which has been

marked in evidence; the file of the Department of Agri-

culture; there appears to be a photostatic copy of a diver-

sion order, which reads, as far as pertinent to the inquiry

under consideration, "To Pacific Fruit Express Company;

diversion order, 7/7/1931; initials, P. F. E. ; car number

so and so, contents H. B."— I don't know what that

means. "Origin. Br., dated 7"— I can't make it out—it

looks like 7-8. There is no way of telling what it is. My
guess is it is 7-8—it may be 7-5. "Now consigned to

K. C. I. designation, K. C, Br. S. P. R. I., divert to Pro-

duce Distributors, Ltd., Kansas City, Missouri; Route

Southern Pacific R. I.; Remarks, as billed: signed Pac.

Fruit Express, 7/7/31, 9:40 p.m.; signed K. C. Iwata,

per A. C. Sutton." That is the only diversion order I

find here. Well, here is another in the same file;

"7/7/1931; initials, P. something, car number, etc., con-

tents, H. B." Is that a trade designation, that "H. B."
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(Honeyballs). "7/5/31, consigned" E. C. Fitz & Co.—

or something—Company, destination Boston; that cer-

tainly is not anything involved here. "Br" stands for

Brawley

MR. BRODY: It is one of the cars.

THE COURT : There is nothing on it ; divert to Pro-

duct Distributors, Ltd.,—St. Louis, State of Missouri,

Route via S. P. and C. B. Remarks, something "as

billed"; "We hold original BL."—what is that?

MR. TWATA: Original.

THE COURT; Yes, original bill of lading. Signed

"K. C. Iwata, per A. C. Sutton." There is nothing on

that that indicates any knowledge on the part of the West-

ern Fruit Growers.

MR. BRODY: I will explain the reason—because we

had a stipulation at that time, entered into by Mr.

Weikert.

THE COURT: Is that in the record?

MR. BRODY: Yes, on page 23 of the testimony.

THE COURT; Does this contain the testimony?

MR. WEIKERT: Yes, your Honor.

MR. BRODY : I have here a copy of the testimony.

THE COURT : I will take this, because it is certified.

MR. BRODY; It refers particularly to the witness

Corwin.

THE COURT: (Reading) "Mr. Weikert, I will

stipulate this witness will testify that the cars in question

were diverted on the Western Fruit Growers, Inc."

MR. WEIKERT: That is true—at a later date.
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THE COURT: Well, just a moment until we see

what is in it. "And that he has a letter dated July 8,

1931, addressed to Mr. C. E. Howard, Los Angeles, As-

sistant Traffic Manager." "Confirming telephone conver-

sation with Mr. Henderson at 4 p. m. today, this letter

will be your authority to accept diversion from Western

Fruit Growers, Inc., on the following cars of melons di-

verted by them today to New York City." Are these cars

that are set up here, are they the same cars I mentioned in

this diversion order?

MR. WEIKERT: They were later diverted by the

Western Fruit Growers, your Honor ; but the point is,

when did the Western Fruit Growers first learn that Iwata

intended to hold them responsible? That is what Section

2335 requires. That question is answered by the Secre-

tary of Agriculture in his finding. He says the fact of Ed-

ward S. Garguilo or the Produce Distributors connection

was first discovered by plaintiff on or about December 18,

1931. Iwata didn't know for six months after this trans-

action that Western Fruit Growers, Inc., were connected

with the deal; it was six months after he sold these cars;

he thought he was dealing with Produce Distributors and

Garguilo.

MR. BRODY: The case was heard on the theory of

undisclosed principal ; hence, that section of the code would

not apply to the general rule of undisclosed principal, be-

cause we didn't know, and never did find out, and I be-

lieve your Honor has read enough of the testimony there

to show that we could not find out from Garguilo to

whom these cars finally went. The case in the court be-

low was tried on the theory of undisclosed principal. Cer-

tainly, under Section 2335, that wouldn't apply to actions
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involving undisclosed principals, because the Secretary of

Agriculture actually found that it constitutes an unfair

conduct, and the act itself defines what constitutes unfair

conduct. Congress had in mind a general scheme to pro-

tect these produce shippers against any unfair conduct on

behalf of purchasers, and when they laid down the rule,

irrespective of whether the principal or producer, or any-

one, if any shipper has failed to receive the money for his

produce, that constitutes an act of unfair conduct; I have

in mind this, your Honor, this action is one on the order

—

it is merely a breach of the order ; it is brought on the

theory that the Secretary of Agriculture made an order,

and that the defendant has failed to comply. It had an

opportunity to introduce all the evidence, and it didn't do

it. Now, it proceeds—it led me to believe, on the theory

that we were trying this case on undisclosed principal, and

now I am confronted with the theory that he paid Gar-

guilo once, and therefore he doesn't have to pay again;

but, your Honor, it is also universal law that where an ar-

ticle has never been paid for, and the original owner can

trace it in the possession—in whose possession it came—

•

particularly when the transaction was supposed to have

been a cash transaction; we didn't discover it until De-

cember, 1931, your Honor; bear in mind we didn't know

—

we never knew who received these melons; it was only

by a fluke that we discovered it—the difference between

a check deposited, between the cost of the melons to Gar-

guilo and the money paid to Garguilo by the Western

Fruit Growers. That is when we discovered the undis-

closed principal. These things were not within our knowl-

edge, and we can hold the Western Fruit Growers, not-

withstanding the fact it paid some one else. The section
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of the code can only apply where the owner actually knew

who the principal was ; and further, where exclusive credit

is given to the agent. If the agent obtains credit under

a false statement, and in this case he said he didn't want

to disclose who his principal was, because he told that to

Iwata over the telephone—under these circumstances the

question of extension of credit could not apply; otherwise

you can never get a case where the principle of law in-

volving an undisclosed principal can apply. We had the

definition of unfair conduct as defined by the Perishable

Agricultural Commodities Act in the marketing of perish-

able commodities in interstate and foreign commerce—it

is defined under Section 552; it defines what constitutes

unfair conduct; it says, "for any commission merchant,

dealer, or broker, to make any fraudulent, misleading state-

ment, concerning the condition, quality or disposition of

—

or the condition of the market, any perishable agricultural

commodity, which is received in interstate commerce by

such merchant or bought or sold, or contracted to be sold,

etc., or purchased or sold—the purchase or sale of such

—

is negotiated by such broker, or to fail or refuse truly and

correctly to account promptly in respect of any any such

transaction in any such commodity to the person with

whom such transaction is had. This case, we didn't

know with whom the transaction was had, and didn't find

it out until December, 1931, so how can we say that we

are now deprived of the right to obtain our moneys for

goods actually received by the defendant? It is also the

law of this state, and your Honor will recall—that he by

whose act and conduct a third person suffers, he shall be

the sufferer. It was the Western Fruit Growers who

brought it out.
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THE COURT: Well, there is no question of that be-

ing the case. Your argument is on a matter that I don't

think applies at all ; there is nothing in the findings of the

administrative agency that brings the Western Fruit Grow-

ers into the case as a fraudulent or unfair dealer; it is a

pure question of law ; there is no finding here that jus-

tified a legal conclusion that the Western Fruit Growers

was in the lead or in any conspiracy, or in any unlawful

combination with this man.

MR. BRODY : That is correct, vour Honor.

THE COURT: There is no room for that contention;

I think however, there is sufficient—You are objecting to

the introduction of entire file; that isn't before the court.

If the file were before the court, it would be dififerent.

There is this to be said about the knowledge of the West-

ern Fruit Growers, Inc. : That the letter dated July 8th,

from the Produce Distributors to the Western Fruit

Growers, had attached to it invoices covering the same

cars of Honeyball melons; on each of those invoices is

noted "Sold to Western Fruit Growers, Inc.," and then

there was a statement that there was brokerage of $15.

on each car. Now, I am inclined to think that the Com-

missioner was justified from that in making the finding

that exclusive credit was not given to the Produce Dis-

tributors or to Mr. Garguilo, because, if there had been

exclusive credit given, there wouldn't have been any brok-

erage ; I am not saying whether there would or would not

;

I am saying that the Commissioner had the right to deter-

mine that.

MR. WEIKERT: But he didn't find anything about

the credit being extended.

THE COURT: He found that there was an agency.
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MR. WEIKERT: Yes, your Honor, but he also

found that Iwata didn't know anything about a principal

or agent ; therefore, when Iwata extended credit, he must

have extended it to Produce Distributors, because he

didn't know about the Western Fruit Growers until six

months later.

THE COURT: Where is that California case that

you spoke about, and that federal case?

MR. WEIKERT: I have it here—the Sims v. Frew

case 24 Cal. App. 725, 142 Pac. 106; and I have a New

York case in point. They have a similar statute there.

I would like to add, if the court please, with .respect to

the application of this statute—I believe that the Western

Fruit Growers, in making this contract, this payment,

within the State of California, had a right to rely upon

the provisions of the California statute, which includes

this particular provision, and which must be read into the

contract; it must be deemed that they had that in mind;

that if they paid their agent, not knowing that Iwata in-

tended to hold them,—if they paid him in good faith, that

is the only assumption that can be reached on the record;

then they must be deemed to know they would have been

exonerated in doing that. One other comment; When
Mr. Brody cites the statute—I believe it is 3543 of the

Civil Code, where one of two innocent persons must suf-

fer by the act of a third person, he by whose negligence

it happened must be the sufferer. I believe that applies

more particularly to Mr. Iwata than the Western Fruit

Growers, because when Garguilo sought to purchase melons

from Iwata he refused to disclose the purchaser and Iwata

could have refused to sell. Without knowing if Garguilo

had a principal, he went ahead and sold to Garguilo and
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took his postdated check in payment. The negHgence, if

any, was on Iwata's part in taking Garguilo's check.

THE COURT: We don't have that Cahfornia case.

MR. WEIKERT: Here is a case in which the defend-

ant, Frew, entered into a contract with Dick Ferris,

where Ferris was to put in an exhibition—he purchased

certain merchandise in connection with this exhibition;

just as the Secretary of Agriculture here has found that

the purchaser or Garguilo was the agent of the Western

Fruit Growers. Sims sued the principal, just as Iwata

is suing the alleged principal here. The court found, un-

der those circumstances, Section 2335 of the Civil Code,

barred the action, for the reason that credit had been ex-

tended by Sims to Ferris without knowing anything about

Frew. That statute was relied on by the court in render-

ing that decision. There is also an early California case,

which is to the same effect, although the facts are not

quite as close as the ones in the Sims case—Ferguson vs.

McBean, 91 Cal. 63, and in 1 Cal. Jur. Sec. 34. The New

York Supreme Court, in the Burns v. Royal Bank case,

128 New York Supp., 723—
'

THE COURT : This case against Hyland, 17 Fed. 49,

is hardly applicable; I haven't read the opinion, but this

syllabus; the rule that a seller who deals with one maker

of a check, who knows by his conduct he has led the prin-

cipal in the meanwhile to settle with an agent, that does

not apply; the seller gave credit to the agent, supposing

him to be the principal, and the principal has in the mean-

time paid the agent. The evidence here shows, of course,

that this man Garguilo told Iwata, especially to deprive

Iwata of the knowledge that there was some other prin-
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cipal in the case, and he decHned to tell him who the

purchaser was—isn't that true?

MR. WEIKERT: That is what the testimony shows

and what the Secretary found.

THE COURT: That cannot be in line with the sylla-

bus here.

MR. WEIKERT: No; the reason I cited that case

is it sustains the general doctrine which is incorporated

in Section 2335. This is the rule laid down in 2 Corpus

Juris, 846, that the liability of an undisclosed principal

will not be inferred for the advantage of a third party

if it will work injustice to the principal—to prevent

double payment, where the shipper, in good faith, has

settled with his agent, and where the other party has ex-

tended credit to the agent without regard to the principal.

He is not relying upon the principal's financial worth in

making the sale, but is relying on the agent solely; and he

should not be permitted to come back on the innocent prin-

cipal and make him pay tv^nce. That is the principal upheld

by the federal court and read into the law of California.

MR. BRODY: We have Greary, etc. v. Rolph, 189

Cal. page 59, which holds that when a contract, oral or

in writing, other than a negotiable instrument, is in fact

entered into by one of the parties as the authorized agent

of another, but in his own name, and without disclosing

to the other party the name of the principal, the other

party to the contract has a right to sue the agent on the

contract, may, at his option, maintain an action against

the undisclosed principal when discovered. If that has

any meaning, when did we discover the fact that the

Western Fruit Growers paid for the melons? If that
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has any meaning, it is applicable in this case. Section

2335 must be read as a general principle of law, because

that section in that decision cannot be reconciled. If you

do rely upon the agent and seek him for payment, then

you are bound by your election; but if you extend credit

and you subsequently find out that the principal—that the

person who is obtaining the goods is one other than the

agent, then you have a right to look for payment to those

that receive them. There has been an interesting de-

cision that came down subsequent to the time of this hear-

ing before the Secretary of Agriculture, where it was

found that one who was a cattle buyer had purchased

certain cattle from Santa Margarita Land and Cattle

Company; Esser was known to the superintendent of this

cattle and land company. They had prior dealings: all

transactions were had in cash. Esser obtained a quantity

of cattle from the land company, gave the superintendent

a check on the land company, which was forwarded to

San Francisco, to the office of the land company. In the

meantime, Esser had cattle consigned to some local firm

in Los Angeles, who sold them, and also Esser had as-

signed the moneys due him from the sale of the cattle

to the plaintiff in this action, or plaintiff's assignor. The

check came back, marked ''Insufficient funds" as in this

case. The plaintiff brought an action and attached the

funds in the hands of the Commission Company who had

sold the cattle; the land company intervened in the ac-

tion and claimed that it was the owner of the cattle and

entitled to recover the cattle or the money. The case

was tried on the theory that there was exclusive credit

given, as in this case. The court held that the mere

giving of a check was—didn't constitute payment; that
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where there was a transaction for cash, that the title of

goods never passes until the goods are actually paid for;

those are the principles. We apply the very principle as

I have mentioned. Here it was a cash transaction; the

presumption must be, because the check wasn't paid, and

it came in a day or two, because the letter from Gar-

guilo to Iwata asked him to hold the latter until July 10th,

because by July 8th all the moneys belonging to Garguilo

or the Produce Distributors were applied to the bank in

satisfaction of note. Garguilo knew there wasn't any

money in the bank, and therefore there couldn't be the

agreement that there was any credit given or the check

accepted in payment. I maintain that the evidence in this

case before the Examiner shows there was merely a ques-

tion of agency, and that if the Western Fruit Growers

knew on July 8th that the cars were rolling and bore the

same cars and commodities that were shipped by Iwata

to Kansas, or back East—the same quantities, same num-

bers, same car numbers, and everything, and he knew it

came from Iwata, and there was that diversion order

dated July 8th, and that it was bound to notice that the

cars belonged to somebody else—it took that chance, by

turning over the check to Garguilo that Garguilo might

use the check for his own purposes; at least he had

to endorse it, because there was a brokerage of $150.00,

and Garguilo wanted the brokerage; it knew that the

check would be cashed by Garguilo, and it took that

chance, if Garguilo should appropriate the money to his

own purpose, and there might be a comeback. Your

Honor suggested there is nothing in this court before it

as to this testimony; then, your Honor, may I ask to re-
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open the case for the purpose of introducing the entire

record.

THE COURT: Yes, you may re-open the case and

introduce that.

MR. BRODY: I introduce the entire record, and we

have, as I said—your Honor has read the testimony

—

the stipulation of Mr. Weikert, wherein he says, dated

July 8th, the entire transaction occurred on July 7th;

that is the reason the diversion orders were not intro-

duced at that time, because we stipulated to that and

didn't want to encumber the record. Assuming the West-

ern Fruit Growers did not know from whom the cars

came, but it is almost incredible to say that the Western

Fruit Growers didn't know from whom the cars came.

H at the hearing below—if there was any question raised

that he extended credit, we could have introduced evi-

dence that he did not extend credit to Garguilo. It could

not be, because it was a cash transaction. I was led to

believe that was the theory of the case, and I am con-

fronted now with this statement that he extended credit.

I have here any number of cases. I had argued that

matter, wherein the question of undisclosed principal

came up; the mere fact that the undisclosed principal

has suffered, it didn't make any difference, because he had

a right to look to the defendant who actually got the

goods. I believe, your Honor, if we could have a recess

here

—

THE COURT: There will be no recess; you just

wanted a half hour, and I think you would run it into

more than a half day.

MR. BRODY: Well, your Honor, I rely on this 189

Cal., undisclosed principal. There is no question about
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it; otherwise, it can have no meaning. Just a statement

of law—if we cannot sue an undisclosed principal, then

that theory of agency should be erased from these law

books. We can only find these things out when con-

fronted by a situation such as existed when we were

before the board. I believe that where extension of credit

is given, I maintain that is the very gist of the Code.

I probably will find out, if I read the cases, something

that may not apply. The 37th Federal is authority for

my contention, because the undisclosed principal is what

controls in this case, and nothing else. There can never

be any presumption that there was an erroneous decision.

THE COURT: But if it is shown to be erroneous

at law

—

MR. BRODY: That is true, your Honor. The Sec-

retary found that he didn't get the information until De-

cember 18th, we couldn't be blamed for it, because we

didn't find out.

THE COURT: The record will show that as part of

the plaintifif's case entire file was offered and received,

and that subsequent thereto these motions made by the

defendant were made. I am inclined to think that Section

2335 of the Civil Code of California is applicable. For

this reason, the motion is granted.

MR. BRODY: Please note an exception.

THE COURT : I believe the statute provides that the

costs are not assessable ; so the cost will not be assessed.
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Plaintiff's Exhibit No. 1

The following" is the testimony, in narrative form, of

the witnesses and all proceedings had before the Secre-

tary of Agriculture, Bureau of Agricultural Economics,

PACA Docket 548, wherein K. C. Iwara, was the com-

plainant, against T. H. Peppers, Peppers Fruit Company

and Western Fruit Growers, Inc., respondents. The said

hearing was held on June 29, 1932, at 10:00 o'clock A. M.

at the Federal Building, Los Angeles, California.

"The Examiner: We will now call the case of K. C.

Iwata Complainant, v. T. H. Peppers; The Peppers Fruit

Company, Corporation; Western Fruit Growers, Inc.

PACA Docket 548.

The complainant is represented by Mr. Edward Brody,

Esq. and the Respondents by Gerald V. Weikert, Esq.

Mr. Weikert: I would like to say; no answer was

filed on behalf of the Peppers Fruit Company; the com-

plaint was served first on the Western Fruit Growers

and answer filed; then served on the Peppers Fruit Com-

pany with the same notations that unless the matters

complained of in said complaints are satisfied or satis-

factorily explained and answered in writing within ten

days after service of said complaint of this notice upon

you, said complaint will be set down for hearing on a

day and at a place of which five days notice will be given

you. Before the ten days from the receipt of that com-

plaint elapsed I received a wire from the Department

stating that the hearing had been set; at this time as
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to the Peppers Fruit Company and Western Fruit Grow-

ers, Inc. I see no reason for answering for the Peppers

Fruit Company after the hearing had been sent ; the Pep-

pers Fruit Company takes the position they would have

set up an answer if one had been filed, but that they had

no connection whatever with the transaction.

At the outside I would like to interpose an objection to

the entire proceeding on the ground that the complaints

show on their face that they were not filed within the

time required by the statute.

The Examiner: As to that last part, what are the

facts.

Our record shows we have complaints on file, the one

made December 23rd, 1931, which is a preliminary com-

plaint and ordinarily followed under our practice and

which we have held is sufficient to satisfy the requirements

of the statute.

There appears to have been an additional complaint

made under date of May 7th, 1932, which is the formal

complaint on which these proceedings will be held and

the objection is overruled.

Mr. Weikert: That preliminary complaint was never

served on the Peppers Fruit Company or the Western

Fruit Growers, Inc.

Mr. Brody: May I, on permission of the Court, put a

witness on out of order.

The Examiner: Yes.
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(Testimony of Thomas C. Scroggs)

THOMAS C. SCROGGS,

Witness called by Complainant, being first duly sworn,

testifies as follows:

By Mr. Brody.

I live in Beverly Hills. My vocation is Vice President

National Bank of Commerce, Los Angeles. I am now

such Vice President. I have the ledger sheet of the

Produce Distributors, Ltd., both the Commercial Ac-

count sheet and the Liability Record sheet. I also have

with me the deposit slip of the Produce Distributors, Ltd.

for the amount of $2976.85, dated July 8th, 193L I

have the Liability Record of the Produce Distributors,

Ltd. of a note in the sum of $2500.00.

Q. What is the date of the making of this note?

Mr. Weikert; I will object to any testimony con-

cerning this note, on the ground it is incompetent, ir-

relevant and immaterial; it has no bearing on the issues

in this case.

The Examiner; It is hard for the Examiner to rule

on this statement of facts; he does not know what is

going to come from it; the objection is overruled.

Mr. Weikert: Then I object to putting the witness

on out of order.

The Examiner: You stipulated to that.

Mr. Weikert: I did not stipulate to that; if we are

going to let a lot of evidence in here that has no bear-

ing on the case, simply because the examiner cannot tell,

obviously cannot tell what is going to come from it, I

think we ought to put the case on in the regular order.
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(Testimony of Thomas C. Scroggs)

The Examiner; I see no objection to proceeding with

the witness, if the testimony is not material to the case

it can be stricken on motion to strike; the objection is

overruled.

Q. What is the date of that note of the Produce Dis-

tributors Ltd.

Mr. Weikert; Objected to; the note is the best evi-

dence.

The Examiner: Objection overruled.

A. The date of the note is March the 9th, 1931.

Q. And the date; when did that note mature?

Mr. Weikert: Might I ask the witness from what he

is testifying, from his own recollection or what.

A. From the records of the Bank.

Q. Consisting of what?

A. The Liability ledger sheet.

Q. You have not the note before you? A. No, we

don't have the note; the note has been paid and returned

to the maker.

This is the original Liability Record sheet of the bank.

The note matured July 7th, 1931. I can tell from this

Liability record that this note was endorsed by somebody.

Mr. Brody:

Q. By whom?

Mr. Weikert; Objected to, the note alone is evidence

of what endorsements appear thereon.

The Examiner: Obviously there is no way these par-

ties could have the note, a bank record has been uni-

ft»rmally admitted for the purpose of showing the differ-
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(Testimony of Thomas C. Scroggs)

ent transactions between the bank and individuals and

depositors business; the objection is overruled.

A. T. H. Peppers. '

From this Liability Record I can state when that note

was paid. July 10, 1931. It was paid by a debit to the

account of the Produce Distributors, Ltd.

Mr. Brody; Now may I offer this Liability Record

sheet in evidence.

Mr. Weikert: Objected to as incompetent, irrelevant

and immaterial, not tending to prove or disprove any

of the issues in this case; purely hearsay as to the Peppers

Fruit Company and the Western Fruit Growers Inc.

The Examiner; Have you established this record was

made by the witness or under his supervision and know

it is the original record.

These records are made under my supervision. The

National Bank of Commerce is at the present time liqui-

dating its affairs. I am one of the executive officers. It

is the custom to have a record such as this from which

I have testified prepared and filed among the records of

the bank at the time any loan is made by any depositor.

I can state that this Liability record is made under my

supervision. It was executed indirectly under my super-

vision. I did not make it out. I passed on the loan on

which this Liability Ledger sheet was set up.

By Mr. Weikert.

Q. What do you mean by indirectly?

I mean I did not make out the record on this sheet;

that as an executive officer of the bank it was under my

supervision. I would say probably the handwriting here
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is the handwriting of Mr. Delamar who is Assistant

Cashier handHng the details of that department. He

made that record up from the original note, at the time

the note was discounted.

Mr. Weikert; I still insist on my objection it is not

the best evidence.

The Examiner: Objection is overruled.

Mr. Brody; Can we have this Liability Record sub-

stituted by a copy.

Mr. Weikert; Not with my consent.

Mr. Brody; May I ask the Court to permit such

substitution of the Liability record.

The Examiner; You have a copy of it.

A. No; I have no copy; these are the original rec-

ords of the bank.

The Examiner; If the respondent objects to the in-

troduction of a copy it puts it on the spot ; the only thing

that can be done would be to produce a copy here and

have it examined to see that it corresponds with the

original; we have no desire to interfere with the liquida-

tion of this bank and these records no doubt are necessary

in this liquidation, I see no objection to a copy being sub-

stituted; if a copy is tendered it will be received upon

proper checking to determine its correctness ; can we have

a copy made any time during the day.

A. Yes.

The Examiner: Upon tendering such a copy it will

be introduced as Complainant's Exhibit No. 1, subject to

a motion to strike and the objections.

I can tell from the records in my possession whether

the Produce Distributors did on or about July 9, 1931,
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have sufficient money on hand to pay the said note. I

take it from this record that July 9 was probably on a

Sunday; at the close of business on July 8 the balance

of the Produce Distributors Ltd. was $3025.03. The

Produce Distributors Ltd. did make a deposit about July

8, 1931. From the record that amount was $2976.85.

From the deposit slip shown to me, dated July 8, 1931,

of the Produce Distributors, Ltd. $2976.85 is the same

amount as entered in the ledger sheet.

Mr. Weikert; Did you answer that without looking at

the deposit slip? A. I have looked at it several times.

By Mr. Brody.

The notation 16-11 on deposit slip means that is the

number of the Los Angeles Bank upon whom the check

deposited was drawn.

Mr. Brody; I offer in evidence deposit slip dated July

8, 1931, of the Produce Distributors Ltd. $2976.85.

Mr. Weikert; Objected to as incompetent, irrelevant

and immaterial; not tending to prove or disprove any of

the issues in this case; hearsay as to these respondents;

no foundation laid for its introduction.

The Examiner; Objection is overruled.

Mr. Brody; May I also at the present time ask that

a copy of said deposit slip be introduced in evidence and

marked Complainant's Exhibit No. 2.

Mr. Brody: At this time I desire to offer in evidence

the ledger sheet of the Produce Distributors Ltd.

Mr. Weikert: I make the same objection as before.

The Examiner;. Has it been identified.

Mr. Brody; Yes, the witness has identified it.

The Examiner: It will be received.
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K. C. IWATA,

Complainant in person, being first. duly sworn; testifies as

follows

;

By Mr. Brody.

My business is produce shipper. I do business under

the name of K. C. Iwata Company, Brawley, California.

I have been in business there fourteen years. I know T.

H. Peppers. I have known him for a number of years.

I know the Peppers Fruit Company. I don't know

whether I know the Western Fruit Growers, Inc. I

knew them on or about July 7th, 1931. I know a man

by the name of Edward S. Garguilo. I know the Produce

Distributors Ltd. Mr. Garguilo was a broker; buying

broker. I can tell what connection Mr. Garguilo has

with the Produce Distributors Ltd.

Q. Do you know what his relationship is with the

Produce Distributors Ltd. A. He is representing the

Produce Distributors, Ltd.

Mr. Weikert: I move to strike that as a conclusion

of the witness.

The Examiner: The objection is overruled; it is not

a very good answer, I can say that.

The Examiner : What are you trying to prove.

Mr. Brody; I am trying to prove that Mr. Garguilo

and the Produce Distributors Ltd. are one and the same

person.

The Examiner: Why don't you ask him then.

Q. Do you know whether or not Edward S. Garguilo

and the Produce Distributors Ltd. are one and the same

person ?
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Mr. Weikert; Objected to as calling for a conclusion

of the witness, irrelevant and immaterial; the Produce

Distributors Ltd. is a corporation, if you bring in cor-

porate records; bring in Garguilo and have him testify

to what the relationship is.

The Examiner; The objection is overruled; if this wit-

ness knows he can answer it; I have nothing to show the

Produce Distributors Ltd. is a corporation or anything

else.

Mr. Weikert: The very fact Limited is on it shows

it is a corporation.

The Examiner: Not necessarily; might show he is an

individual.

The Examiner; Answer the question.

A. He is representing the Produce Distributors, Ltd.

I remember having business, a conversation with Gar-

guilo on or about the 7th day of July, 1931. He was

calling from Los Angeles over the telephone. I know his

voice over the phone. I recognized it.

Q. Will you state the conversation with Garguilo?

Mr. Weikert: Objected to as hearsay unless it is

shown that some representative of the Western Fruit

Growers Inc. or the Peppers Fruit Company had one end

of the line or that the conversation was subsequently

brought to their attention.

The Examiner : The objection is overruled ; I cannot

tell at this stage of the proceedings what it might lead to.

Mr. Weikert: There is no foundation laid unless it

is shown they are present.

The Examiner: It is subject to a motion to strike, I

am following a different practice than other Examiners
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"

do in matters of this kind; you cannot take isolated bits

of testimony and rule on them as incompetent, irrelevant

and immaterial; there are complex transactions involved;

in order to get the entire story to make it permissible to

act you must hear it all.

Mr, Weikert: If we are not going to follow the usual

rules of evidence.

The Examiner: I will rule on them as I have been

doing; I won't be dictated to; if I don't rule correctly

on that it will be passed on by the Secretary in Wash-

ington.

He is asking me is this Iwata, so I said yes; he asked

me who, do you know who is talking; so I said is that

you Ed, he said yes; he said Iwata I have a party inter-

ested in ten cars of honeyballs, rolling; immediate ship-

ment; so I said I have; can you get it; he said so; I said

I have them myself; what price he said; I believe I said

One dollar and a dime up on jumbos and he said well I

am going to talk it over with the party whom is inter-

ested on these cars and I will call you right back; he

asked me to wait. Within an hour he called me back

and he said that the party would take those cars and

asked me to call back on the car numbers and contents,

so I called him back and gave him the contents, the car

numbers and contents I could not exactly tell until about

around seven o'clock in the evening, the same evening;

then I said; I asked him whom shall we bill these cars to;

the diversion to; some cars going to Kansas City, S. P.

Rock Island, some cars going to St. Louis S. P. Cotton

Belt. He instructed me to divert that car to the Product

Distributors ltd. St. Louis and Kansas City, no Chicago.
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Furthermore, he told me this, the party whom is purchas-

ing these cars don't want to be known so that is the reason

he wanted these cars billed to the Produce Distributors

Ltd. what will collect the money; so he asked me to

specially deliver this bill of lading with the invoice with

the amount of invoice to him in the Produce Distributors

building; that he had an office there; then my office force

sent those bills of lading and everything to the Produce

Distributors Ltd., Los Angeles.

Mr. Weikert: I move to strike the entire answer out

as hearsay; no foundation laid for its admission.

The Examiner : overruled.

I did forward all the bills of lading and diversion or-

ders. The ten bills of lading and diversion orders and

bills shown to me are the bills of lading and the diversion

orders. The bills are for the cars of melons that I had

shipped; that Mr. Garguilo had ordered from me. This

is all except a copy of the original bills of lading. They

are copies of the original bills of lading and diversion

orders which I forwarded to Garguilo and the Produce

Distributors ltd., July 7th, 193L

Mr. Brody: I offer at this time in evidence ten bills

of lading with bills attached together with diversion

orders; I offer them to be introduced as one exhibit with-

out specifically enumerating each one and the date. I

would like to call attention to the fact that some of them

have not diversion orders attached; I will explain that

three of them have no diversion orders attached to them

and that seven have diversion orders attached to them;

I will be able to get the other three from a witness of the
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Pacific Fruit Express that subsequently was diverted to

the Western Fruit Growers, as Complainant's Exhibit

No. 4.

I subsequently received a check from the Produce Dis-

tribtors Ltd. The check dated July 10, 1931, payable to

K. C. Iwata Company, $2826.85 signed by the Produce

Distributors Ltd. by E. S. Garguilo is the check that I

received. The check was enclosed in a letter ; the letter

dated July 8, 1931 is the letter.

Mr. Brody; I offer this in evidence, the check and the

letter as one exhibit. Complainant's Exhibit No. 5.

Mr. Weikert; Objected to as hearsay, incompetent,

irrelevant and immaterial.

The check was not paid. I found out on July 10, 1931

that the check was not paid. On the 10th of July Mr.

Garguilo called me up.

Mr. Weikert; I object to any conversation with him as

hearsay, unless there is some foundation laid showing it

was brought to the attention of the Western Fruit Grow-

ers Inc and the Peppers Fruit Company.

The Examiner : Overruled, subject to motion to strike.

He asked me if I deposited those checks; and he said;

I said yes ; and he said he is in a jam ; I said you don't

mean those checks is coming back and he said yes and I

say why, and he said he owed some money to the bank

and the money to the bank they took that money what he

owed away from him and I am afraid those checks come

back. I said that won't do you had better take care of

them right away ; he said he would do the best he could to

make good as soon as possible. That is all he said. It
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came back afterwards. The return slip attached to the

checks of the National Bank of Commerce come attached

to the check. And that was marked not sufficient funds.

Mr. Brody: Might I attach this return slip to the

check and have it all as one Exhibit, Complainant's Ex-

hibit No. 5.

The Examiner; You understand all your objections

are going in the record.

Q. When did you next hear from Garguilo?

A. After that I telegraphed to Mr. Herzikoff.

Mr. Weikert: I want to object to any contents of a

telegram, the telegram is the best evidence.

The Examiner: Objection overruled.

A. I asked him to investigate the matter and also to

call me up on the telephone ; I asked him

Mr. Weikert: I want to object to any conversation

with this man; I don't know who he is; certainly nobody

connected with the Western Fruit Growers and the Peppers

Fruit Company.

The Examiner; Objection Overruled.

I asked him to see what he can do for us. After July

10th I had a personal conversation with Garguilo on the

telephone. After that I had conversation with Garguilo

at which time Mr. Herzikoff was present. I could not

remember the exact date but I could tell the place. I have

known Mr. Garguilo about ten years. I knew him in the

valley. Garguilo bought honeydew melons from me prior

to July 7, 1931.

Q. When was it; do you recollect when it was?
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Mr. Weikert; I object to that as immaterial; we are

only confronted with one transaction.

Mr. Brody: I am stating the reason why; I am con-

fronted with the question of agency, and agency I can

only prove by circumstantial evidence that a certain man

holds a man out to be agent; if I can prove that prior

to July 7, 1931, this man Garguilo held himself to be the

agent of the Peppers Fruit Company, I think that evidence

is admissible.

Mr. Weikert; You know you cannot prove agency by

declaration of agents.

Mr. Brody; I can prove it by conduct, acts and other

circumstantial evidence; it is a difficulty thing for me to

prove agency save by circumstantial evidence.

The Examiner; The objection will be overruled. I

appreciate exactly the situation we have here that the

persons examining this record will scrutinize with con-

siderable care the admissibility of this particular evidence

offered as to prior transactions.

Proceed.

I know whether I shipped to Mr. Garguilo and the Pro-

duce Distributors Ltd. honey dew melons prior to July 7,

1931. I can not tell offhand the dates on which I shipped

them, without looking at my memorandum that I have

made. It was in the month of May 1931. I shipped five

cars to him in the month of May 1931. It was in the

middle part of May, 1931. At the time when I shipped

those cars to Garguilo, I had a conversation with him

pertaining to who is purchasing them.

Q. What did he say?
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Mr. Weikert: Objected to as irrelevant and imma-

terial inasmuch as it is relating" to a transaction that oc-

curred before the present transaction; it is objected to on

the ground of hearsay as to these defendants and on the

further ground it cannot prove or tend to prove agency,

because it is well established that the declarations of an

agent are inadmissible to prove his agency.

Mr. Brody: On the other hand I can prove by ratifi-

cation.

The Examiner: The objection is overruled tentatively.

A. He said that he was buying for the Peppers Fruit

Company.

Mr. Weikert; No questions.

G. H. CORWIN,

witness called by complainant, being first duly sworn, testi-

fies as follows

:

Mr. Weikert: I will stipulate this witness will testify

that the cars in question were diverted on the orders of

the Western Fruit Growers, Inc. and that he has a letter

dated July 8, 1931, addressed to Mr. C. E. Howard,

Pacific Fruit Express, Los Angeles, signed Peppers Fruit

Company by T. H. Connolly, Assistant Traffic Manager;

"Confirming telephone conversation with Mr. Hender-

son at 4 P. M. today, this letter will be your authority to

accept diversions from the Western Fruit Growers, Inc.

on the following cars of melons, diverted by them today to

New York City;
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We will guarantee payment of freight charges under

our bond on these cars.

Very truly yours,

Peppers Fruit Company.

T. H. Connolly,

Assistant Traffic Manager."

The Examiner: These cars moved in Interstate Com-

merce from shipping points in Imperial Valley, California,

to points outside the State?

A. Yes, sir.

Mr. Weikert; the original diversions showed that; the

original diversions were to the Produce Distributors,

Kansas City and St. Louis; these were subsequent diver-

sions to which I have stipulated.

BEN HERZIKOFF,

witness called by Complainant; being first duly sworn,

testifies as follows:

By Mr. Brody;

I reside in Los Angeles. My business is buying pro-

duce broker. I know K. C. Iwata, the complainant here.

I know E. S. Garguilo, and the Produce Distributors Ltd.

I have known Garguilo ten or twelve years. I know the

relation that E. S. Garguilo bears to the Produce Dis-
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tributors Ltd. I don't know what office he had; he is

General Manager; it was a case of operating under the

name of Produce Distributors Ltd.

Mr. Weikert; I move to strike that as a conclusion

of the witness; it certainly is not admissible; it is not the

best evidence; this witness cannot say that E. S. Gar-

guilo was operating under the name of Produce Distribu-

tors Ltd., the Produce Distributors Ltd., is a corporation.

The Examiner; Do you know what stock he held in

the organization?

A. No, I do not.

Q. Do you know whether there were any other stock-

holders ?

A. I know that there were, yes.

Mr. Weikert: How can you say then he was operating

under the name of The Produce Distributors Ltd.?

A. The other stockholders were never there; he did

all the operating; I did a lot of business with him; in

fact, my office was next door to his; I was in his office

pretty nearly half of the time.

The Examiner ; The objection will be overruled ; I don't

think the witness is competent; the lack of knowledge of

this witness is such that the competent testimony will be

given such consideration as it is worth.

I did have a conversation with E. S. Garguilo subse-

quent to July 10th, 1931. I don't know the exact date,

but it was on Sunday; the first conversation I had with

him was on the Sunday following this transaction; I

think that was the eleventh.
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K. C. Iwata wired me from Brawley; I was in Los

Angeles and Iwata wired me from Brawley asking me to

call him up; when I phoned he told me

—

Mr. Weikert; Just a moment; lay a foundation, time,

place and persons present.

I phoned him on Saturday, whatever date that was;

either the 10th or 11th of July; I was in Los Angeles; I

called him from Brawley in compliance with the wire.

I saw E. S. Garguilo pursuant to the request of Iwata.

I saw him Sunday morning, the next day. I had a con-

versation with him about this transaction.

Mr. Weikert; Pardon me, relate the foundation, when

and where.

I saw him in his room at the Hollywood Athletic Club

on Sunday morning July 11th.

Q. Will you state the conversation; was anyone else

present ?

A. Just Garguilo and I.

Mr. Weikert; I object to that on the ground of hear-

say.

The Examiner; I assume complainant is going to at-

tempt to show that E. S. Garguilo was acting as agent

for the parties named as respondents in this proceeding;

on that theory evidence must be given; if the complainant

fails to establish agency the evidence will be inadmissible

as to respondents; it is admitted at the present time with

the understanding that the complainant establish agency

relationship which apparently is the backbone of this case.

Mr. Weikert ; This case goes on the theory the Western

Fruit Growers Inc. are the principals.
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The Examiner; As admitted the case hinges appar-

ently on the agency question.

Mr. Weikert; If the purpose of this conversation is

to attempt to estabhsh the agency by statements made by

E. S. Garguilo then I object to that on that ground; it is

incompetent; irrelevant and immaterial; no statements

made by him are admissible to establish agency.

The Examiner: The objection is overruled.

I told him that Iwata had phoned me that he, Garguilo,

had bought ten cars of merchandise from him and had

given him a check and the check had been returned unpaid

and that Iwata wanted me to find out the reason it was

unpaid, and what chance he had to collect it; also that

Iwata told me that Garguilo had bought sixteen other cars

from him and wanted me to try and collect for those too.

Garguilo then told me that he had bought the ten cars

for somebody else. I asked him who and he said he was

not at liberty to tell that the parties he was buying for

did not want to be known in the transaction. I said well

did they pay you for them and he said yes, I got his check

and his check cleared, but I had a note at the bank that

was due yesterday, I believe he said, and when my check

cleared, the bank grabbed the money to satisfy the note;

he showed me a letter from the bank telling him they had

done that; also showed me a debit charge from the bank

showing that they had done it.

I asked him to show me the note; he said he was so

sore when they did that, he just tore the note right up.

I said what chance does Kinney have to get his money;

he said, well those fellows loaned me the money once be-



75

(Testimony of Ben Herzikoff)

fore; I have been down there to see them since about it;

he said the cashier of the bank told him that if he would

let this thing ride a few days they might put through

another loan, and if they do that I will pay Kinney. I

said how about these other sixteen cars, were they for

the same fellow, he said yes, but I have had so much

trouble over his first ten I do not want to handle them;

I wanted to return them to Kinney but Kinney said he did

not want them back ; he said I put him in touch with Tom
Peppers and Tom and Kinney got together on the deal and

Tom is going to advance him seventy cents a crate as a

guarantee in advance and he is going to handle them on

consignment. Garguilo said that. He said I will try and

get Tom on the phone, right now, and he did get him on

the phone, called Tom and Tom said

—

Mr. Weikert; Just a moment; how could this witness

possibly know what was said over the phone.

I can give his end of the conversation. I did not see

Peppers on the Sunday. On Monday I did. I saw him

at Peppers Fruit Company's office. I went to see him

with reference to the other sixteen cars. I finally got the

money for the sixteen cars. It was paid with a check

signed by the Peppers Fruit Company.

Mr. Weikert ; I move to strike out that last part of the

answer not the best evidence; paid by check; check is the

best evidence.

The Examiner; It would be impossible to produce the

check.

Mr. Weikert; If it was a Peppers Fruit Company

check I would produce it.

The Examiner; Do you have that check.
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Mr. Weikert; I don't know.

The Examiner: Perhaps you had better make a de-

mand for it.

Mr. Brody; I can call Iwata, he can testify it was

finally paid.

The check was good ; it was paid. I personally received

the check from the Peppers Fruit Co. for Iwata. The

Peppers Fruit Company has a place of business. They

did not refer to any other place of business for this con-

versation. I asked him whether or not he would call the

Peppers Fruit Company and ask if Tom Peppers was

there, and they told him to go elsewhere.

Mr. Weikert; They had a conversation with somebody

in the office? A. Yes.

Garguilo and I went together first to Peppers Fruit

Company's office. East Seventh Street. We spoke to

Charlie Jandt. He said Tom was not in, may be you can

get him at the other office. I asked him where the other

office was. Oviatt Building, Western Fruit Growers.

We went to the Oviatt Building; I did not go upstairs; I

waited down stairs while Ed went up. He did not come

back with the check. He said Tom was not there, then

I went back to the Peppers Fruit Company and waited

there awhile; then Charlie Jandt had a conversation with

somebody on the phone and when he got through he said

that was Tom there; he is up there now. We went back

to the Oviatt Building. I did not get a check there; it

was too late; anyway we finally got a check at twenty

minutes past five that night in the Peppers Fruit Com-

pany's office. That was for an advance on the sixteen

cars which has nothing to do with this case; nothing to
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do with these ten cars. This is the letter and the notice

that Mr. Garguilo showed me at the time. The conversa-

tion I had with him was at the Athletic Club on July 11th.

Mr. Brody: I offer that in evidence as Complainant's

Exhibit 6.

A. I asked Eddie if I could keep those things and he

said yes if I would not make them public to anyone else.

Going- back to that original conversation with him, I

asked him who his principal was in connection with these

first ten cars, and he said he was not at liberty to say; he

said the man that was buying did not want to be known

here in the deal; then I said well Eddie this is a little bit

different ; here is a man that sold you ten cars of merchan-

dise and he got a bum check for it; here is the man that

sold you ten cars and got a bum check; surely he ought

to know who got his cars; he said I can't tell you; I said

was it somebody in Los Angeles ; he said yes, he paid for

them and his check was good. I said will you tell me

who it was not if you will not tell me who it was; I said

was it Tom Peppers; he said no; and that is all there was

to that conversation.

The next day that evening I got a check from the Pep-

pers Fruit Company and I called Iwata on the phone and

told him I had a check and asked him whether he wanted

me to send it down there or wait until the next morning

and get it certified. I had conversation in Los Angeles

at a time when Twata, Garguilo and myself were present.

It was the next day. We met Garguilo the next day at

11 :30 in front of the Los Angeles Athletic Club.

Q. What did he state?
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Mr. Weikert: Objected to as hearsay, as to the West-

ern Fruit Growers, Inc. and the Peppers Fruit Company.

The Examiner; Objection overruled tentatively.

A. I just told him that inasmuch as I was a friend

of all the parties and was not interested in the case that

I did not want to be responsible for anything; I phoned

Kinney last night and told him he had better come here

himself and hear your story Eddie; Eddie says well I

told Kinney how sorry I was the thing happened and if

it had to happen to anybody at all that Kinney was the

last man in the business he wanted it to happen to; it was

a case of tough luck. I said Kinney wants to know who

got the cars; he said I can't tell you yet; I said will you

tell me who did not get the cars; he wants to know if

Tom Peppers got them; he said no; he did not. He also

went through that other part of the conversation he had

with me the day before saying there was a chance he

might be able to borrow the money later; he also said he

would take it up with his brother and see if he could not

borrow the money from his brother to pay Iwata. That

is practically all of the conversation.

Q. Now do you know what the customary brokerage

fees are. What is the customary brokerage fee that is

paid to brokers in this vicinity for the purchase of cars of

honeydew melons?

A. It does not make any difference what the com-

modity is, but the usual practice is if you are buying for

someone in the vicinity the brokerage is fifteen dollars a

car; if you are buying directly for the East the usual

brokerage is twenty-five dollars a car.
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If I were buying for someone in this vicinity my broker-

age fees would be fifteen dollars per car. I have been en-

gaged in this brokerage business seven or eight years, ten

years.

I had a conversation with E. S. Garguilo subsequent to

the time I testified that Iwata and Garguilo and myself

were present. That was sometime in February of this

year, in Los Angeles. This case of Iwata was discussed.

I will give the whole conversation.

We met in front of the Randolph Marketing Company

about the middle of February; out in front; we had

conversation there on this same subject ; he asked me how

things were going after a general conversation; I said

well how are you making out with Tom Peppers; he said

I can't get hold of him; he says you know if I thought

Tom Peppers crossed me on this deal I would spill the

beans on the whole works ; I said what do you mean ; well

he said if I thought he called the bank up and told them

I had money in there and for them to grab it to satisfy

that note I would help Kinney out of the deal. I said

how could you help Kinney out of the deal, he said I

could tell all I know about it; he says you know about

that time Tom was ready to go to Arkansas on a peach

deal and he was supposed to take me with him then he

decided he would not take me but would go on ahead and

would wire me to come on down, but he says after he went

down there he got down there I never heard from him

again although I tried several times to get in touch with

him. He says Tom knows the position I am in ; Tom owes

me money; I have been trying to get it for a couple of

years; he is the only chance I have to get money from and
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as long as I have a chance to get it I have got to play with

him. I said well do you think you have a chance to get

the money from Tom. He said I don't know he has

helped me out before, he endorsed that note for me down

at the bank. I said how did this deal come out in the

first place; how did you happen to buy these cars. He

said well we were up there in his up town office chewing

the rag and we got to talking about honeyballs and Tom
said honeyballs are good; buy me a few cars or see what

you can do on them, anyhow I called Kinney up and I

got a price on it for ten cars; he said Kinney's price was

a little high; I got a price and a manifest from him on

some of the cars, he says others were being loaded that

day and he could not give me these he says; then I talked

to Tom about it afterwards; about one hour later I called

Kinney back; Tom says go ahead and buy them so I

bought ten cars and Tom said they still look pretty good,

and we will take these ten and see what else he's got; I

asked Kinney what else he had and told Kinney to go

out and buy some more for me; I said we will see Tom
there when you do that; he said Tom was right there and

told him what to say; in fact, I did not know anything

about the sixteen cars until I was on the telephone with

Kinney and Tom stopped me and Kinney held the phone

and Tom told me to go ahead and take on some more;

I said well did he ever pay you the brokerage on the six-

teen cars, he said no I never got one dime from him; I

said why don't you go up and help Kinney, you know you

have no chance with Peppers to get any money from him,

you say he has been ducking you all this time; why don't

you come clean; he said I can't now but I will have a
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show down with him in the next day or two; it is either

yes or no with him; either he is going to help me or he

is not, and then maybe I will be able to do something for

Kinney. That is all the conversation.

The Examiner; Was anything said about brokerage

on the ten cars?

A. He said I know you have got all the dope; I know

you have chacked the records; I know you have checked

the bank records. I know you know that I got one

hundred and fifty bucks brokerage on the ten cars; I know

you have all that dope; I said yes, everything has been

checked up.

He did not say from whom he had gotten the brokerage.

He didn't say from Tom Peppers. He says I know you

have checked it all up; you have the dope on the whole

deal; you know I got one hundred and fifty dollars bro-

kerage on the ten cars.

O. Where are the Peppers Fruit Company; the West-

ern Fruit Growers Inc. and T. H. Peppers engaged in

business ?

Mr. Weikert; The Western Fruit Growers Inc. offices

in the Oviatt Building; the Peppers Fruit Company, 2185

East Seventh Street, Los Angeles, and T. H. Peppers is

engaged in business in Los Angeles.

CROSS EXAMINATION
By Mr. Weikert.

I have no connection with K. C. Iwata, except I bought

from him the same as from Peppers.

He did not call me to make the investigation ; he told me

he had a bum check and to see if there was any chance



82

(Testimony of K. C. Iwata)

of getting it paid, and I happened to be in Los Angeles

at the time.

Q. Did he say why he talked to you over long distance

from Brawley?

A. I will say this I am a friend of Kinney; I am a

friend of Tom Peppers; I am a good friend of Garguilo

also of Charlie Jandt; it is a question of helping some-

body else out on a little deal and I happened to be on the

ground and the other fellow was away, and he would say

call this man up and go and see him and find out what he

is doing; I just happened to be on the ground.

He just happened to pick me out, because I am a friend

of all of them I guess. I am not handling his produce

now. In fact I have done less business with him than

anybody in the valley this year. I saw some of the books

of the Produce Distributors Ltd. I have seen the stock

book. I don't know the contents of it. I have seen it

from the outside and inside ; I think Eddie has shown it to

me. I cannot say what the stock ledger shows as to who

owns the stock. I don't know whether I ever saw the

Minute Book of the Produce Distributors Ltd. or not; I

think I did. I don't think I ever saw the by-laws or any

other of the corporate documents of the Produce Distribu-

tors Ltd.

K. C. IWATA,

Complainant, recalled.

The Examiner; What do you intend to prove by him.

Mr. Brody; I want to prove by him that we did not

discover the payment of the one hundred and fifty dollars

brokerage fee to Mr. E. S. Garguilo by the Produce Dis-
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tributors Ltd. until sometime in December of last year at

the time this hearing was had.

The Examiner; What effect does that have on the

case.

Mr. Brody; On the theory of undisclosed principal.

Mr. Weikert : I will stipulate that was the check of the

Western Fruit Growers Inc, and that it was given on the

date it bears to the Produce Distributors Ltd. for the ten

cars.

Mr. Brody; Yes and the difference between the check

for $2976.85 of the Western Fruit Growers Inc. to the

Produce Distributors Ltd. dated July 8, 1931 and the bill

sent to E. S. Garguilo and the check dated July 10, 1931,

for $2826.85 sent to K. C. Iwata Company is the differ-

ence of $150.00.

Mr. Weikert; If that is the way it figures out, I will

stipulate that is the difference.

The Examiner; Are we agreed on that.

Mr. Brody; This check was signed Western Fruit

Growers Inc. by L. J. Colton.

Mr. Weikert; It is stipulated and the check will speak

for itself.

The Examiner: This check will be put in evidence as

Exhibit No. 7.

L. J. COLTON,

Witness called by Complainant; being first duly sworn,

testifies as follows

:

By Mr. Brody.

I am not in any way connected with the Peppers Fruit

Company. I was connected with Peppers Fruit Company
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prior to July 7, 1931, for three years. I am now with

The Western Fruit Growers Inc. for six years. I am

now working for Western Fruit Growers Inc. I worked

for the Peppers Fruit Company three years prior to the

six years I have been with the Western Fruit Growers.

I signed this check of the Western Fruit Growers, Exhibit

No. 7.

Q. By what authority did you sign this check?

Mr. Weikert; Objected to calling for a conclusion of

the witness, incompetent; irrelevant and immaterial; the

check is cleared with the proper signature.

Mr. Brody; Have Mr. Peppers and the Peppers Fruit

Company authorized him to sign checks of the Western

Fruit Growers, Inc.

Q. Who told you to sign that check?

Mr. Weikert: I object to that; it assumes something

not in evidence, it does not show anybody told him; he is

the Secretary of the Corporation; that has not been

brought out.

Mr. Brody; Your answer alleges he is the Secretary

of the Corporation.

The Examiner; The question is asked and the objec-

tion is overruled.

A. I am authorized to sign checks at the bank on

which the check is drawn, and my signature is accepted

there.

Q. Is there any authorization filed with the bank des-

ignating you to sign checks ?
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Mr. Weikert; I will stipulate that there is by the

Board of Directors ; a resolution of the Board of Directors

of the Western Fruit Growers Inc.

I have not signed any checks for the Peppers Fruit

Company. I never did.

CROSS EXAMINATION:

By Mr. Weikert.

This letter which you show me I received from the

Produce Distributors Ltd, at or about the date it bears.

Mr. Weikert; This is offered in evidence as Western

Fruit Growers Exhibit "A".

The Examiner; All Exhibits as offered are received.

Mr. Weikert; At this time I move to strike the testi-

mony of Mr. Thomas C. Scroggs, on the ground previ-

ously stated in making objections to it, namely; it is in-

competent; irrelevant and immaterial; it has no bearing

on any of the issues in this case; that it relates to an

indebtedness of the Produce Distributors Ltd. to the bank.

I move to strike the testimony of the witness K. C.

Iwata with respect to all his conversation with Edward

S. Garguilo on the ground it is hearsay; that there has

been nothing to connect them with either the Western

Fruit Growers Inc. or the Peppers Fruit Company, or to

show that the statements alleged to have been made by

Edward S. Garguilo at any of these conversations were

ever brought to the attention of either of these corpora-

tions. And on the further ground that any statement
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that Edward S. Garguilo may have made could have no

proper admissibiHty to even tend to prove agency; being

statement of the alleged agent himself.

I move to strike the testimony of the witness Ben Her-

zikoff as to conversations alleged to have taken place with

Edward S. Garguilo on the ground they are hearsay as

to the Western Fruit Growers Inc. and the Peppers Fruit

Company.

And on the further ground they purport to be state-

ments made by the alleged agent himself and therefore

inadmissible to prove agency; there is no foundation laid

for their admissibility.

Mr. Brody; Your whole testimony of agency is devel-

oped in your letter of July the 8th, 1931, to the Western

Fruit Growers Inc. by the Produce Distributors Ltd. on

the face of it it recites this man has received a brokerage

fee for the sale of the ten cars; right in the face of that

letter, the whole agency has been established.

L. J. COLTON,

Witness recalled by respondents.

By Mr. Weikert;

MR. Weikert; I want to introduce these invoices.

Q. Are these the invoices received from the Produce

Distributors Ltd. on these ten cars? A. Yes.

Mr. Weikert ; They are offered in evidence as Western

Fruit Growers Inc. Exhibit B.
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The Examiner ; The objections of respondents over-

ruled. I think these matters are something that should

go to the Secretary for his consideration; the respondents

offer of motion to dismiss in place of the evidence here;

that Hkevvise will be overruled.

Mr. Weikert: I would like the record to show clearly,

so there can be no mistake, that I am appearing for the

Western Fruit Growers, Inc. and the Peppers Fruit Com-

pany, T. H. Peppers not having been served with the

complaint.

The Examiner; That is nothing I have any knowledge

of whether he has been served or not; the papers sent me

do not reflect that.

The Examiner; Are you going to submit any testi-

mony.

Mr. Weikert; No.

The Examiner; The case is submitted on the record

as is.

The Examiner ; Do you want to file briefs.

Mr. Weikert ; I do not.

Mr. Brody; I think the evidence is on undisclosed

principal.

The Examiner; The Act provides you can file briefs

or submit the case on the record.

It is stipulated by the attorneys for the respective par-

ties hereto that for the purposes of this appeal the follow-

ing bill is one of ten bills attached to and part of com-

plainant's Exhibit No. 4:
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". K. C. IWATA COMPANY Operate

Packers and Distributors The year around

Vegetables, Cantaloupes Car Lots

Express orders

Our Specialty.

31/841 Brawley, Calif. July 7, 1931

Sold to Produce Distrs. Ltd.

No. 3719

Terms Cash

No Discount CAR NO. PFE 1744 - Br.7/7/31

No. Price Amount

Honeyballs

81 jbo 36

81 " 45.

105 stds

56 ponies

Garguilo
"

284.80

The other nine bills from Iwata to Produce Distribu-

tors Ltd. are identical in form, except as to amount, num-

ber of car, number of crates of melons and the price.

That ten bills of lading were attached to the said bills

together with seven diversion orders. All of said bills of

lading and diversion orders are part of Plaintiff's Exhibit

No. 1. That there were three bills of lading each dated

July 7, 1931, in which K. C. Iwata was the shipper and

Produce Distributors Ltd. was the consignee, and the

.90 72.90

1.00 81.00

.90 94.50

.65 36.40
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destination was Kansas City, Mo. That each of said

three bills of lading contained a description of the arti-

cles shipped and corresponded in number of the articles,

as that described in the bills from Iwata to Produce Dis-

tributors, Ltd.

There were no diversion orders attached to these three

bills of lading.

One bill of lading was dated July 6, 1931, in which

K. C. Iwata was the shipper, and which car was consigned

to himself, destination point, Kansas City, Mo. This car

was diverted by Iwata to Produce Distributors, Ltd., on

diversion order signed and dated July 7, 1931 by K. C.

Iwata.

One bill of lading was dated July 3, 1931, in which

K. C. Iwata was the shipper, consigned to E. C. Fitz &

Co., destination Boston, Mass. This car was diverted by

Iwata to Produce Distributors, Ltd., destination St. Louis,

Mo., by diversion order signed and dated July 7, 1931.

One bill of lading was dated July 6, 1931, in which

K. C. Iwata was the shipper, and A. J. Bloomgarden &

Sons was the consignee, destination point Detroit, Mich.

This shipment was diverted by K. C. Iwata to Produce

Distributors, Ltd., Kansas City, Mo., by diversion order

signed and dated July 7, 1931.

One bill of lading was dated July 4, 1931, in which

K. C. Iwata was the shipper, consigned to E. C. Fitz &

Co., destination Boston, Mass. This car was diverted
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by K. C. Iwata to Produce Distributors, Ltd., St. Louis,

Mo., by diversion order signed and dated July 7, 193L

One bill of lading- was dated July 5, 1931, in which

K. C. Iwata was the shipper, and consigned to himself,

at destination Kansas City, Mo. This car was diverted

by K. C. Iwata to Produce Distributors, Ltd., Kansas

City, Mo., by diversion order signed and dated July 7,

1931.

One bill of lading, dated July 6, 1931, in which K. C.

Iwata was the shipper, and E. C. Fitz & Co. was the con-

signee, point of destination, Boston, Mass. This car was

diverted by K. C. Iwata to Produce Distributors, Ltd., St.

Louis, Mo., by diversion order signed and dated July 7,

1931.

One bill of lading was dated July 5, 1931, in which

K. C. Iwata was the shipper, and E. C. Fitz & Co. was

the consignee, point of destination Boston, Mass. This

car was diverted by K. C. Iwata to Produce Distributors,

Ltd., St. Louis, Mo., by diversion order signed and dated

July 7, 1931.

The following is a copy of check, original of which is

attached to Plaintifif's Exhibit No. 1,
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"Endorsement of this check

by Payee acknowledges Re-

ceipt in Full for the follow-

ing accounts.

PRODUCE DISTRIBU-

TORS, LTD.

263-265 Wholesale Ter-

minal Bldg,

Tucker 6504.

Amount No. 381Description

10 cars Honeyballs

Pay to the Los Angeles, California, July 10, 1931

Order of

K. C. IWATA CO $2826.85

Twenty-eight hundred twenty-six 85/100 Dollars.

PRODUCE DISTRIBUTORS, LTD.

By E. S. Garguilo.

Pres. - Secy. - Gen. Mgr.

To NATIONAL BANK OF COMMERCE 16-121

Commercial - Savings,

Los Angeles, California.

(Endorsements

reverse side)

"Pay to the order of Los Angeles-

First National Trust & Savings

Bank For Deposit Only K. C.

Iwata Company, K. C. Iwata #291."

"Brawley Branch, Security First Natl. Bank of Los

Angeles,

Pay to the order of any bank or

banker or through Los Angeles

Clearing House. Prior endorsement

guaranteed

Security First National Bank

of Los Angeles."

90-506

July 11, 1931,
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The following is a copy of the original letter of July 8,

1931, Plaintiff's Exhibit No. 1:

"PRODUCE DISTRIBUTORS, LTD.,

Growers and Shippers.

FRUITS AND VEGETABLES
Main Office, 265 Wholesale Terminal Building,

Los Angeles, Calif.

Tomatoes a Specialty

July 8, 1931

Mr. K. C. Iwata,

Brawley, California.

Dear Kenny:

Received all papers on 10 cars of Honey Balls and

herewith enclose check in full for $2826.85. I have dated

this check the 10th and hope you will have no objection

to that and hope this is satisfactory.

Very truly yours,

PRODUCE DISTRIBUTORS, LT.

ESG:F By Edward S. Garguilo."

The following is copy of the check of Western Fruit

Growers, Inc., to Produce Distributors, Ltd. ; also advice

of charge by National Bank of Commerce to Produce

Distributors, Ltd.; also the letter of July 8, 1931, ad-

dressed by Produce Distributors, Ltd. to Western Fruit

Growers, Inc.
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"WESTERN FRUIT GROWERS, INC. No. 7428

Growers and Shippers

Deciduous and Citrus Fruits.

Los Angeles, 7-8 1931

Pay to the Order of

PRODUCE DISTRIBUTORS LTD. $2976.85

Twenty-nine Hundred Seventy Six and

85/100 Dollars.

WESTERN FRUIT GROWERS, INC.

BY L. J. Colton

Head Office 16-11

CITIZENS NATIONAL TRUST AND
SAVINGS BANK of Los Angeles

Spring Street at Fifth

Los Angeles."

(Endorsement "Deposited to the credit of Produce Dis-

reverse side) tributors Ltd. Endorsement Guaranteed

National Bank of Commerce of Los An-

geles. Paid 7-9-31."

"Pay to the order of any bank or banker

or through Los Angeles Clearing House,

Jul 9, 1931

National Bank of Commerce

of Los Angeles."

"Date 7-10-31 NATIONAL BANK OF COMMERCE
Of Los Angeles, California

ADVICE OF CHARGE

This is to advise you that we have this day charged

your account in this Bank $2559.79, as Follows: To pay
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off your note for $2500.00, clue 7-7-31 plus interest of

$59.79

J. M. Kimball To Produce Distributors, Ltd.

Teller Address 263 Wholesale Terminal Bldg.

Los Angeles, Calif."

"Phone Tucker 6504 Tomatoes a Specialty

PRODUCE DISTRIBUTORS, LTD.

Growers and Shippers

Fruits and Vegetables

Main Office 265 Wholesale Terminal Building

Los Angeles, Calif.

July 8, 193L

Western Fruit Growers, Inc.

Los Angeles, California

Gentlemen

:

Find attached my invoices and papers covering 10 cars

of Honey Balls, sold you basis 90 cents standard and

^umbo 36s, $1.00 ^umbo 45s, plus $15.00 car brokerage,

the total amount of these invoices being $2976.85.

It is necessary for me to be out in the country this

afternoon and will appreciate if you will deposit check

for the above amount to our credit in the National Bank

of Commerce. Please get duplicate deposit slip and mail

to me at my office in the Wholesale Terminal Building.

Yours very truly,

PRODUCE DISTRIBUTORS, LTD.

By Edward S. Garguilo

P. S. Please get this in by

two o'clock without fail."
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The following is a copy of one of the ten bills sent by

Produce Distributors, Ltd. to Western Fruit Growers,

Inc., with the above letter of July 8, 1931, constituting a

part of the contents of Plaintiff's Exhibit No. 1, in this

case. The other nine bills are identical in form and cor-

respond in the description of the articles sold, car num-

bers and price, to the bills sent by Iwata to Produce Dis-

tributors, Ltd., with the exception of the words and figures,

"brokerage $15.00":

'Thone Tucker 6504 Tomatoes a Specialty

PRODUCE DISTRIBUTORS, LTD.

Growers and Shippers

Fruits and Vegetables

Main Office: 265 Wholesale Terminal Building,

Los Angeles, Calif.

July 8, 1931

Sold to Western Fruit Growers, Inc.

PFE 29047 Brawley 7/3/31

86 Jbo 36 .90 77.40

94 " 45 1.00 94.00

84 Stds .90 75.60

56 Ponies .65 36.40

320

Brokerage 15.00

Honeyballs. 298.40"
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The following is a copy of letter sent by National Bank

of Commerce to Produce Distributors, Ltd.

"NATIONAL BANK OF COMMERCE
Commercial - Savings

439 South Hill Street

Los Angeles, Cahfornia

July 10, 1931

Produce Distributors, Ltd.

Wholesale Terminal Bldg.,

Los Angeles, California.

Gentlemen,-

We confirm our telephone conversation of today in

which we informed you that we are charging your ac-

count with $2,559.79, in payment of your note to us of

$2500.00 and accrued interest of $59.79.

Yours very truly,

C. S. Renter,

Vice President."

In addition to the foregoing, Plaintiff's Exhibit No. 1

contains the following:

Plaintiff's complaint before the Secretary of Agricul-

ture, in words and figures following, to-wit:
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"UNITED STATES OF AMERICA
BEFORE THE SECRETARY OF AGRICULTURE,

BUREAU OF AGRICULTURAL ECONOMICS,

P.A.C.A. Document No. 548

K. C. IWATA, )

Complainant, )

vs ) COMPLAINT

T. H. PEPPERS, PEPPERS )

FRUIT COMPANY, a corpo-

ration, and WESTERN FRUIT
)

GROWERS, INC., a corpora-

tion, )

Respondents. )

Complainant above named respectfully alleges:

I.

That the complainant is an individual, whose postoffice

address is P. O. Box 1227, Brawley, California, d.b.a.

K. C. Iwata Company.

IL

That respondent, T. H. Peppers, above named, is an

individual, whose postoffice address is 2185 E. Seventh

Street, Los Angeles, California; that the respondent Pep-

pers Fruit Company, above named, is a corporation, whose

postoffice address is 2185 E. Seventh Street, Los Angeles,
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California; and that respondent Western Fruit Growers,

Inc., above named, is a corporation, whose postoffice ad-

dress is 617 South Olive Street, Los Angeles, California.

Complainant is informed and believes, and upon such in-

formation and belief alleges that the respondent, T. H.

Peppers, is the owner and holder of most of the sub-

scribed, issued and outstanding capital stock of the re-

spondent corporations. Peppers Fruit Company and West-

ern Fruit Growers, Inc., excepting only a sufficient num-

ber of shares to qualify other persons to act, as directors

;

that the respondent, T. H. Peppers, at all times mentioned

in this complaint, controlled the board of directors of the

respondent corporations mentioned herein, and that at all

times mentioned the respondent, T. H. Peppers, was the

representative and only person interested in said respond-

ent corporations.

III.

That respondent, Peppers Fruit Company, a corpora-

tion, is a dealer, commission merchant and/or broker, as

the case may be, licensed under the Perishable Agricultural

Commodities Act of 1930; but that the respondents, T. H.

Peppers and the Western Fruit Growers, Inc., a corpora-

tion, are dealers, commission merchants and/or brokers,

as the case may be, but are not licensed under the Perish-

able Agricultural Commodities Act of 1930.

IV.

That on or about the 7th day of July, 1931, complain-

ant by oral contract sold to the respondents, on cash

F.O.B. shipping point basis, ten carloads of Honey Balls,

being a perishable agricultural commodity, at the agreed

price of $1.00 on jumbos, and 90^ on standard and other

sizes, per crate, total sale price being $2,826,85.
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V.

That each and all of said ten carloads of Honey Balls

were diverted to Jerome Distributing Company of New

York City, New York, by Western Fruit Growers, Inc.,

one of the respondents herein, under a bond filed with

the Southern Pacific Railroad Company of Peppers Fruit

Company, one of the respondents herein, under and by

virtue of a letter of authority written by Peppers Fruit

Company to Pacific Fruit Express Company and/or

Southern Pacific Railroad Company, dated July 8, 1931,

authorizing said diversion and the use of said bond,

VI.

That thereafter complainant diverted from loading point

in the State of California, in interstate commerce, acting

under and by virtue of instructions of said Edward S.

Garguilo, and/or Produce Distributors, Ltd., at Kansas

City, Missouri, or St. Louis, Missouri, the kind, quality

and grade of Honey Balls called for in said contract of

sale and in the manner agreed upon, in cars numbered

and initialed as follows:

PFE 29047; PFE 30443; PEE 33302; PEE 20346;

PEE 35731; PFE 6715; PFE 35859; PFE 1744;

PFE 71365; PFE 37136.

Copies of the diversion orders referring to each and all

of said cars being attached hereto and made a part hereof.

VH.

That said sale was negotiated by Edward S. Garguilo,

and/or Produce Distributors, Ltd., 263 Wholesale Ter-

minal Building, Los Angeles, California, who acted in

negotiating such sale as agents for the respondents. Com-
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plainant alleges that the fact that said Edward S. Gar-

guilo and/or Produce Distributors, Ltd., acted in negotiat-

ing such sale, as agents for respondents, was first discov-

ered by him on or about December 18, 1931. That com-

plainant mailed all the necessary documents such as bills

of lading, copies of diversions, original manifest, invoices,

etc., to the said Edward S. Garguilo and/or Produce Dis-

tributors, Ltd. ; copies of said bills of lading, diversions,

and invoices are hereto annexed and made part of this

complaint.

VIIL

That respondents accepted said ten carloads of Honey

Balls, but have since failed, neglected and refused to pay

complainant the purchase price thereof, in violation of

Section 2 of the Perishable Agricultural Commodities

Act of 1930.

IX.

That there is now due and owing complainant from

respondents, or either of them, on account of the failure

of respondents, or either of them, to truly and correctly

account the sum of $2,826.85, no part of which has been

paid.

WHEREFORE Complainant prays that a copy of this

complaint be served upon the above named respondents,

and that they be required to answer the charges herein

stated in writing within such time as the Secretary may

require; that thereafter a hearing be held by the Secre-

tary and upon the records then made complainant be, by

appropriate order awarded such amount of damages as

the facts established upon such hearing may entitle him;
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that the Secretary also make such other and further or-

der or orders as may be deemed fit or proper in the

premises.

Dated at Brawley, CaHfornia, this 7th day of May,

1932.

K. C. IWATA
Complainant.

EDWARD BRODY
Attorney for Complainant.

610 Transamerica Building,

Los Angeles, California

STATE OF CALIFORNIA
)

COUNTY OF BRAWLEY )

K. C. IWATA being first duly sworn, says that he has

read the foregoing complaint and knows the contents

thereof; that the same is true of his own knowledge ex-

cept as to those matters therein stated on information and

belief, and as to those matters he believes it to be true.

K. C. IWATA

Subscribed and sworn to before me this 7th day of

May, 1932.

PAULINE FERRYMAN
Notary Public in and for said County and State.

(SEAL)"

Defendant's answer to said complaint, in words and fig-

ures following, to-wit

:
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"UNITED STATES OF AMERICA,
BEFORE THE SECRETARY OF AGRICULTURE,
BUREAU OF AGRICULTURAL ECONOMICS

P. A. C. A. Document No. 548

K. C IWATA,

Complainant,

vs

T. H. PEPPERS, PEPPERS FRUIT
COMPANY, a corporation, and

WESTERN FRUIT GROWERS,
INC., a corporation.

Respondents.

ANSWER
OF

WESTERN
FRUIT

GROWERS,
INC.,

a corporation.

Comes now the respondent, WESTERN FRUIT
GROWERS, INC., a corporation, for itself alone, and

for answer to the allegations contained in the complaint

on file herein, admits, denies and alleges, as follows:

I.

Alleges that it has no information or belief sufficient to

enable it to answer the allegations contained in paragraph

I of said complaint, and on that ground denies each and

all of the allegations therein.

II.

Answering paragraph II of said complaint, this answer-

ing respondent admits that it is a corporation and that its

postoffice address is 617 South Olive Street, Los An-

geles, California; denies that the respondent, T. H. Pep-
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pers, is the owner or holder of most of the subscribed,

or issued, or outstanding capital stock of Western Fruit

Growers, Inc., excepting only a sufficient number of shares

to qualify other persons to act as directors, and alleges

that said T. H. Peppers does not own any of the capital

stock of Western Fruit Growers, Inc. ; denies that the

respondent T. H. Peppers, at all or any of the times

mentioned in said complaint controlled the Board of Di-

rectors of said Western Fruit Growers, Inc., or was the

representative and/or only person interested in said West-

ern Fruit Growers, Inc; alleges that said T. H. Peppers

is not a director of said Western Fruit Growers, Inc ; this

answering respondent alleges that it has no information or

belief sufficient to enable it to answer the allegations in

said paragraph II with respect to the alleged relationship

between said T. H. Peppers and said Peppers Fruit Com-

pany, a corporation, and on that ground denies each and

all the allegations in said paragraph II pertaining thereto.

III.

Answering Paragraph III of said complaint, this an-

swering respondent denies that it is a dealer, commission

merchant, or broker, as defined in the Perishable Agri-

cultural Commodities Act of 1930, and denies upon in-

formation and belief that respondent, T. H. Peppers, is

a dealer, commission merchant or broker within the mean-

ing of said Act, or otherwise, or at all.

IV.

This answering respondent denies generally and spe-

cifically each and all of the allegations contained in para-

graphs IV and V of said comi)laint.
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V.

This answering respondent alleges that it has no in-

formation or belief sufficient to enable it to answer any

of the allegations contained in paragraph VI of said com-

plaint and on that ground denies each and every allega-

tion therein; this answering respondent further alleges

that copies of the alleged diversion orders referred to in

said paragraph VI as being attached to said complaint

and made a part thereof were not attached to the copy

of said complaint which was served on this answering re-

spondent.

VI.

Answering Paragraph VII of said complaint this an-

swering respondent alleges that it has no information or

belief sufficient to enable it to answer certain of the allega-

tions therein and on that ground denies that complainant

mailed all the necessary documents to the said Edward S.

Garguilo and/or Produce Distributors, Ltd. ; this answer-

ing respondent denies generally and specifically each and

all of the other allegations contained in said paragraph

VII, and especially denies that said Edward S. Garguilo

and/or Produce Distributors, Ltd. acted as agent for this

answering respondent, or for any of the other respond-

ents in negotiating said alleged sale; this answering re-

spondent alleges that copies of said bills of lading, diver-

sions and invoices referred to in said paragraph VII as

being annexed to and made a part of said complaint were

not annexed to the copy of said complaint which was
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served on this answering respondent; this answering re-

spondent further alleges that it purchased the cars of

melons referred to in said complaint directly from Produce

Distributors, Ltd., a corporation, as principal, and had no

transaction whatever with complainant concerning said

cars of melons, or otherwise, or at all.

VII.

This answering respondent denies generally and spe-

cifically each and all the allegations contained in para-

graph VIII of said complaint and alleges that it paid

Produce Distributors, Ltd., a corporation, from which it

purchased said ten (10) cars of melons, as aforesaid, in

full therefor.

VIII.

This answering respondent denies generally and spe-

cifically each and all of the allegations contained in para-

graph IX of said complaint, and alleges that it has paid

in full for said ten (10) cars of melons, as aforesaid,

and that it has had no dealings whatever with complain-

ant and owes him nothing.

WHEREFORE, having fully answered, this answer-

ing respondent prays that said complaint be forthwith dis-

missed, and for all proper relief.

ROHE and WEIKERT
By G. V. WEIKERT

Attorneys for Respondent Western Fruit Growers, Inc.,

a corporation.
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STATE OF CALIFORNIA )
ssCOUNTY OF LOS ANGELES )

L. J. COLTON, being by me first duly sworn, deposes

and says : that he is the Secretary of Western Fruit

Growers, Inc., answering respondent in the above entitled

action; that he has read the foregoing Answer and knows

the contents thereof ; and that the same is true of his own

knowledge, except as to the matters which are therein

stated upon his information or behef, and as to those

matters that he believes it to be true. That he is duly

authorized and empowered to make this vertification for

and on behalf of said corporation.

L. J. COLTON

Subscribed and sworn to before me this 10 day of June,

1932.

LILLIAN S. FARMER
Notary Public in and for said County and State

(SEAL)"

Election of plaintiff, dated October 8, 1932, to dismiss

P. A. C. A. Docket #271, a proceeding before the Sec-

retary of Agriculture by plaintiff against Edward S.

Garguilo and Produce Distributors, Ltd., and to proceed

only against the respondents named in Docket #548,

which was the designation of the proceeding before the

Secretary of Agriculture in the present case.

A motion by plaintiff, dated October 10, 1932, for leave

to submit further testimony before the Secretary of Agri-

culture.
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A transcript of the proceedings at a second hearing,

based on said motion of plaintiff for leave to submit fur-

ther testimony, held on December 6, 1932, in Los Ang-eles,

California, before H. P. Dechant, Examiner for the Sec-

retary of Agriculture, at which time and place Mr. Brody,

the plaintiff's attorney, stated that he was unable to pro-

duce any additional testimony and that he rested on the

previous testimony. At said time and place the plaintiff

also dismissed his said complaint before the Secretary of

Agriculture as to Peppers Fruit Company, a corporation,

and T. H. Peppers, and through his attorney announced

his election to proceed only against Western Fruit Grow-

ers, Inc.

IT IS HEREBY STIPULATED by and between the

attorneys for the respective parties hereto that the fore-

going Bill of Exceptions contains a true, complete and

correct statement of all of the evidence offered and re-

ceived in said cause, and of all proceedings taken and had

therein; a true and correct statement, in narrative form

of the evidence and exhibits introduced at the hearing

before the Secretary of Agriculture, and introduced in the

trial of the above entitled action, as Plaintiff's Exhibit

No. 1 ; that the same is prepared and served within the

time and during the term of Court permitted by law, and

extended by stipulation, and/or order of Court, which

orders are hereto annexed and made part of the Bill of

Exceptions; that the same may be settled and allowed by

the Court forthwith as the engrossed Bill of Exceptions
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of the plaintiff, K. C. Iwata, in the form herein presented,

to be used on appeal from the judgment in the above en-

titled cause, as well as for any and all other purposes for

which said Bill of Exceptions may properly be used.

Dated this 7th day of November, 1934.

Edward Brody

Attorney for Plaintiff.

G. V. Weikert

Attorney for Defendant.

ORDER.

Pursuant to the foregoing Stipulation,

IT IS HEREBY ORDERED AND DECREED that

the within and foregoing Bill of Exceptions is true and

correct, and contains all the evidence offered and received

in the above entitled cause, and all proceedings had and

taken therein, and said Bill of Exceptions is hereby al-

lowed, settled and ordered filed, within the time and dur-

ing the term of Court by Stipulation and the Order of

this Court, which orders are hereto annexed and made

part of the Bill of Exceptions, as the engrossed Bill of

Exceptions of the plaintiff, K. C. Iwata.

Dated this 7th day of November, 1934.

Paul J. McCormick

U. S. District Judge.
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IN THE DISTRICT COURT OF THE UNITED
STATES OF AMERICA SOUTHERN

DISTRICT OF CALIFORNIA

SOUTHERN DIVISION.

K. C. IWATA,

Plaintiff,

vs

WESTERN FRUIT GROWERS,
INC., a corporation.

Defendant.

No. 292 Law

ORDER
EXTENDING
TIME TO
FILE AND
SERVE BILL

OF
EXCEPTIONS

Good Cause appearing therefor,

IT IS ORDERED that plaintiff have thirty (30) days

from and after August 4, 1934, to file and serve his

bill of exceptions in the above entitled matter.

Dated this 31st day of July, 1934.

WM. P. JAMES

Judge.
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IN THE DISTRICT COURT OF THE UNITED
STATES OF AMERICA SOUTHERN

DISTRICT OF CALIFORNIA

SOUTHERN DIVISION.

K. C. IWATA, ) No. 292-Law

Plaintiff, ) AFFIDAVIT
FOR ORDER

vs ) EXTENDING
TIME TO FILE

WESTERN FRUIT GROWERS, ) AND SERVE
INC., a corporation, BILL OF

Defendant. ) EXCEPTIONS.

United States of America )

Southern -District of California, ) SS

Southern Division )

EDWARD BRODY being first duly sworn, deposes

and says: that he is the attorney for the plaintiff in the

above entitled action. That said action was tried in the

City of San Diego, on the 20th day of July, 1934, and

judgment of non-suit was signed on the 26th day of July,

1934. Your afifiant has requested of the reporter to pre-

pare a transcript of the testimony taken, and has been

advised by him that it will be several days before the

same will be ready. That the last day to serve and file

Bill of Exceptions expires on August 5, 1934, which is

on a Sunday. The action was tried before Hon. Paul
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J. McCormick, who is now away on his vacation, and

will not return prior to the 1st day of September, 1934.

WHEREFORE affiant prays that an order be made

granting to plaintiff an additional thirty (30) days from

and after August 4, 1934, to serve and file his bill of

exceptions.

EDWARD BRODY

Subscribed and sworn to before me this 31st day of

July, 1934.

(SEAL) SYD BAZOW
Notary Public in and for the County of Los Angeles,

State of California
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

K. C IWATA,
)

No. 292 Civil

Plaintiff, )

NOTICE OF
vs ) SETTLEMENT

OF BILL OF
WESTERN FRUIT GROWERS, ) EXCEPTIONS
INC., a corporation, ) ON APPEAL.

Defendant. )

To the defendant, Western Fruit Growers, Inc., a cor-

poration, and to G. V. Weikert, its attorney:

PLEASE TAKE NOTICE that the proposed bill of

exceptions of the plaintiff herein, and the proposed amend-

ments thereof of the defendant, will be presented to Hon.

Paul J. McCormick, Judge of this Court, for settlement

on the 10th day of September, 1934, at 9:30 o'clock A. M.,

at his chambers in the Court House, in said City and

District.

Dated this 4th day of September, 1934.

EDWARD BRODY
Attorney for Plaintiff.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

K. C. IWATA, )

No. 292-Civil

Plaintifif, )

ORDER
vs ) EXTENDING

TIME TO
WESTERN FRUIT GROWERS, ) SETTLE BILL

INC., a corporation, OF
Defendant. ) EXCEPTIONS

Good cause appearing,

IT IS ORDERED that the time of this Court is here-

by extended to the 15th day of September, 1934, for the

purpose of settHng the bill of exceptions on appeal of the

plaintiff herein.

Dated this 5th day of September, 1934.

PAUL J. McCORMICK

Judge.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION.

K. C. IWATA, )

No. 292-Civi'l

Plaintiff, )

ORDER
vs ) EXTENDING

TERM TO
WESTERN FRUIT GROWERS, ) SETTLE BILL

INC., a corporation, OF
Defendant. ) EXCEPTIONS

Good Cause appearing,

IT IS ORDERED that the term of this Court is here-

by extended to the 1st day of October, 1934, for the pur-

pose of settling the bill of exceptions on appeal of the

plaintiff herein.

Dated this 15th day of September, 1934.

WM. P. JAMES

Judge.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

K. C. IWATA, )

No. 292-Civil

Plaintiff, )

ORDER
vs ) EXTENDING

TERM TO
WESTERN FRUIT GROWERS, ) SETTLE BILL
INC, a corporation, OF

Defendant. ) EXCEPTIONS

Good cause appearing,

IT IS ORDERED that the term of this Court is here-

by extended to the 15th day of October, 1934, for the

purpose of setthng the bill of exceptions on appeal of the

plaintiff herein.

Dated this 26th day of September, 1934.

PAUL J. McCORMICK

Judge.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

K. C. IWATA, ) No. 292-Civil

Plaintiff, ) ORDER
EXTENDING

vs ) TERM TO
SETTLE BILL

WESTERN FRUIT GROWERS, ) OF
INC., a corporation, EXCEPTIONS

Defendant. )

Good cause appearing,

IT IS ORDERED that the term of this Court is here-

by extended to the 1st day of November, 1934, for the

purpose of settling the Bill of Exceptions on appeal of

the plaintiff herein.

Dated this 10th day of October, 1934.

PAUL J. McCORMICK

Judge
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IN THE UNITED STATES DISTRICT COURT,

SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

K. C. IWATA, )

No. 292-Civil

Plaintiff, )

ORDER
vs ) EXTENDING

TERM TO
WESTERN FRUIT GROWERS, ) SETTLE BILL

INC., a corporation, OF
Defendant. ) EXCEPTIONS.

Good cause appearing,

IT IS ORDERED that the term of this Court is here-

by extended to the 15th day of November, 1934, for the

purpose of settling the Bill of Exceptions on appeal of

the plaintiff herein.

Dated this 27th day of October, 1934.

P. J. McCORMICK

Judge.

[Endorsed] : Received copy of the within this 23rd

day of Aug. 1934 G. V. Weikert Attorney for defendant

Lodged Aug. 23, 1934 R. S. Zimmerman Clerk By L.

Wayne Thomas, Deputy Clerk Filed Nov. 7, 1934 R. S.

Zimmerman Clerk By Edmund L. Smith Deputy Clerk.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

K. C IWATA, ) No. 292 Law

)

Plaintiff )

)

vs. ) JUDGMENT
) OF NONSUIT

WESTERN FRUIT GROWERS, )

INC., a corporation, )

)

Defendant. )

This cause came on regularly to be heard on the 20th

day of July, 1934, at San Diego, California, before the

Honorable Paul J. McCormick, United States District

Judge, presiding without a jury, trial by jury having been

expressly waived by the above named parties; the above

named plaintiif appeared by his attorney, Edward Brody,

Esquire, and the above named defendant appeared by its

attorney, G. V. Weikert, Esquire; evidence, both oral and

documentary, was offered and received on behalf of the

plaintiff, and the plaintiff having rested, the defendant

moved the Court to nonsuit the plaintiff, and render judg-

ment in favor of the defendant; said motion was there-

upon argued by counsel for the respective parties and

submitted to the Court for decision, and the Court hav-

ing duly considered the same, and having at plaintiff's
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attorney's request reviewed the applicable authorities and

the entire record, and being fully advised in the premises,

granted the said motion.

NOW THEREFORE, by reason of the law and the

premises aforesaid IT IS ORDERED, ADJUDGED
AND DECREED that the above entitled action be and

it is hereby dismissed.

Done in open Court this 26th day of July, 1934.

Paul J McCormick

United States District Judge

Approved as to form, as provided in Rule 44.

Edward Brody

Attorney for Plaintiff.

JUDGMENT ENTERED AND RECORDED July

26th, 1934

R. S. ZIMMERMAN
Clerk

By B B Hansen

Deputy Clerk

[Endorsed] : Received copy of the within Judgment

this 24 day of July, 1934 Edward Brody Attorney for

plaintiff Filed Jul 26, 1934 R. S. Zimmerman, Clerk By

B. B. Hansen, Deputy Clerk



120

IN THE DISTRICT COURT OF THE UNITED
STATES OF AMERICA SOUTHERN

DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

K. C IWATA,

Plaintiff,

vs

WESTERN FRUIT GROWERS,
INC.; a corporation,

Defendant.

No. 292-Law

PETITION
FOR APPEAL

To the Honorable Judges of the District Court of the

United States, Southern District of California, South-

ern Division:

K. C. Iwata, the plaintiff in the above entitled action,

considering himself aggrieved by the judgment of non-

suit of the District Court of the United States, Southern

District of California, Southern Division, entered on July

26, 1934, denying the relief sought for in the complaint

in the above entitled cause, hereby appeals from said Judg-

ment of non-suit of the District Court of the United

States, Southern District of California, Southern Division,

to the United States Circuit Court of Appeal, for the

Ninth Circuit, for the reasons set forth in the Assignment
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of Errors, filed herein, and he prays that said appeal be

allowed.

Dated this 4th day of September, 1934.

Edward Brody

Attorney for Plaintiff.

ORDER ALLOWING APPEAL.

IT IS HEREBY ORDERED that the appeal prayed

for in the Petition for Appeal in the above entitled cause

be, and the same is hereby allowed, conditioned upon the

giving of a bond in the sum of Two hundred and fifty

Dollars, ($250.00).

Dated this 4th day of September, 1934.

Paul J. McCormick

Judge of the District Court of the United States, Southern

District of California, Southern Division.

[Endorsed] : Filed Sep. 4, 1934 R. S. Zimmerman,

Clerk By L. Wayne Thomas Deputy Clerk.
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now K. C. Iwata, the plaintiff herein, and files

the following assignment of errors on appeal from the

judgment of non-suit of the District Court of the United

States, for the Southern District of California, Southern

Division, entered July 26, 1934.

FIRST ASSIGNMENT OF ERROR.

That the Court erred in granting the motion for a non-

suit, made upon the close of plaintiff's case.

SECOND ASSIGNMENT OF ERROR.

That the Court erred in granting the motion for a non-

suit, made upon the close of plaintiff's case upon the

grounds therein specified, to-wit:

(a) That the plaintiff" extended exclusive credit to Ed-

ward S. Garguilo, or Produce Distributors, Ltd., the agent

of the defendant;

(b) That when the defendant, on July 8, 1931, did pay

to its agent in satisfaction of the ten cars of melons pur-

chased by its agent from the plaintiff, before receiving

notice of the plaintiff's election to hold the defendant

responsible for the ten cars of melons, that such payment

to its agent exonerated the defendant from any liability

to the plaintiff;

(c) That the defendant did not have notice, on July 8,

1931, that the ten cars of melons belonged to the plaintiff.
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THIRD ASSIGNMENT OF ERROR.

The Court erred in holding that the Secretary of Agri-

culture found that exclusive credit was given by the plain-

tiff to Edward S. Garguilo, or Produce Distributors, Ltd.,

the agent of the defendant.

FOURTH ASSIGNMENT OF ERROR.

That the Court erred in granting the motion for a non-

suit for the reason that after holding that there was

sufficient evidence in the report and findings of the Sec-

retary of Agriculture to support the finding that Edward

S. Garguilo, or Produce Distributors, Ltd., was the agent

of the defendant, his undisclosed principal, the Court,

nevertheless, ruled the purchase from the plaintiff of the

ten cars of melons by Edward S. Garguilo, or Produce

Distributors, Ltd., was not the contract of the defendant

herein.

FIFTH ASSIGNMENT OF ERROR.

The Court erred in granting the motion for a non-suit

upon the ground that Section 2335 of the Civil Code of

the State of California applies to the facts in this case.

SIXTH ASSIGNMENT OF ERROR.

The Court erred in holding that the contract of an

authorized agent of an undisclosed principal is not the

contract of the undisclosed principal.

SEVENTH ASSIGNMENT OF ERROR.

The Court erred in holding that the failure of the de-

fendant to make payment to the plaintiff for the ten cars

of melons bought by it through its agent, was not a viola-

tion of the Perishable Agricultural Commodities Act 1930,
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U. S. A. C. Chap. 24, Title 7, Sec. 552, sub. 4, as found

by the Secretary of Agriculture.

EIGHTH ASSIGNMENT OF ERROR.
The Court erred in holding that notice to Edward S.

Garguilo, or Produce Distributors, Ltd., the agent of the

defendant, of plaintiff's ownership of the ten cars of

melons was not notice to the defendant of such ownership.

NINTH ASSIGNMENT OF ERROR.
The Court erred in holding that the reparation order of

the Secretary of Agriculture was based upon an erroneous

rule of law.

TENTH ASSIGNMENT OF ERROR.
The Court erred in holding that the provisions of the

Perishable Agriculture Commodities Act 1930, U. S. A. C.

Chap. 24, Title 7, Sec. 552, do not exclusively govern the

rights and liabilities of the parties to this action, growing

out of the contract of purchase of the ten cars of melons.

WHEREFORE Plaintiff and appellant prays that the

said judgment of non-suit of the District Court of the

United States, for the Southern District of California,

Southern Division, entered on July 26, 1934, be reversed,

and that the cause be remanded with directions to enter

an order denying the motion for a non-suit, and decreeing

that the plaintiff is entitled to judgment on the reparation

order of the Secretary of Agriculture, for the amount

found due to the plaintiff in said order, and for a reason-

able attorney's fee.

Edward Brody

Attorney for Plaintiff and Appellant.

[Endorsed] : Filed Sep. 4, 1934 R. S. Zimmerman,

Clerk By L. Wayne Thomas Deputy Clerk.
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[Title of Court and Cause.]

STIPULATION AND ORDER IN RE PREPARA-
TION OF TRANSCRIPT OF RECORD.

IT IS HEREBY STIPULATED by and between the

parties to the above entitled cause, through their respective

attorneys, that the Clerk of the above named Court in

the compilation and preparation of the printed transcript

of the record in said case may omit from said printed

transcript the following portions of said record.

FIRST: The Clerk may omit from such transcript

the caption or heading of all pleadings and papers filed in

said cause, except the first such pleading or paper appear-

ing in said record, substituting in the place and instead of

such omission the phrase "Title of Court and Cause",

provided that the name or title of each such pleading or

paper shall be set forth immediately following said phrase

;

and

SECOND: The Clerk may omit all endorsements on

the reverse side or back of all pleadings or papers on file

in said action, except endorsements showing acknowledge-

ment of service, and the filing endorsements of the Clerk

of the Court,

Dated this 7th day of November, 1934.

Edward Brody

Attorney for Plaintiff.

G V. Weikert

Attorney for Defendant.
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ORDER

Pursuant to the foregoing stipulation, the Clerk is here-

by ordered to make such omissions in the preparation of

the printed transcript of the record in the above entitled

cause.

Dated this 7th day of November, 1934.

Paul J. McCormick

Judge, U. S. District Court.

[Endorsed] : Filed Nov. 7, 1934 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.

[Title of Court and Cause.]

BOND FOR COSTS ON APPEAL

KNOW ALL MEN BY THESE PRESENTS, That

the FIDELITY AND DEPOSIT COMPANY OF
MARYLAND, a corporation duly organized and doing

business under and by virtue of the laws of the State of

Maryland, and duly qualified for the purpose of making,

guaranteeing or becoming surety upon bonds or under-

takings required or authorized by the laws of the United

States of America, as Surety, is held and firmly bound unto

Western Fruit Growers, Inc., a corporation, in the penal

sum of Two Hundred Fifty and No/100 - - ($250.00)

Dollars, to be paid to the said Western Fruit Growers,

Inc., a corporation, its successors and assigns, for which

payment well and truly to be made, the Fidelity and De-
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posit Company of Maryland binds itself, its successors

and assigns firmly by these presents.

Signed, sealed and dated this 4th day of September

1934.

THE CONDITION OF THE ABOVE OBLIGA-
TION IS SUCH, THAT

WHEREAS, K. C. Iwata, Plaintiff and Appellant in

the above entitled suit, is about to take an appeal to the

United States Circuit Court of Appeals for the Ninth

District, to reverse a judgment of non suit, made, ren-

dered and entered on the 26th day of July, 1934, by the

District Court of the United States for the Southern

District of California, Southern Division, in the above

entitled cause granting judgment thereon in favor of the

Defendant and Respondent as in said decree set forth.

NOW, THEREFORE, the condition of the above obli-

gation is such that if the said K. C. Iwata, Plaintiff and

Appellant, shall prosecute his said appeal to effect and

answer all costs which may be adjudged against him if he

fails to make good his appeal, then this obligation shall be

void; otherwise to remain in full force and effect.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND
By W. H. Cantwell,

[Seal] Attorney in Fact

Attest A. M. Smith, Agent

Examined and recommended for approval

as provided in Rule 28.

Edward Brody, Attorney
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STATE OF CALIFORNIA, )

) ss.

County of Los Angeles, )

On this 4th day of September 1934, before me Theresa

Fitzgibbons, a Notary PubHc, in and for the County and

State aforesaid, duly commissioned and sworn, personally

appeared W. H. Cantwell and S. M. Smith known to me

to be the persons whose names are subscribed to the fore-

going instrument as the Attorney-in-Fact and Agent re-

spectively of the Fidelity and Deposit Company of Mary-

land, and acknowledged to me that they subscribed the

name of Fidelity and Deposit Company of Maryland

thereto as Principal and their own names as Attorney-in-

Fact and Agent, respectively.

[Seal] Theresa Fitzgibbons

Notary Public in and for the State of California,

County of Los Angeles

I hereby approve the foregoing bond this 4th day of

September 1934.

PAUL J. McCORMICK
District Judge

[Endorsed] : Filed Sep 4 1934 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk
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[Title of Court and Cause.]

STIPULATION IN LIEU OF PRAECIPE.

IT IS HEREBY STIPULATED by and between the

attorneys for the respective parties that the transcript of

record on appeal to the United States Circuit Court of

Appeal herein, shall consist of the following:

1. Bill of Complaint;

2. Demurrer
;

3. Answer

;

4. Minute Order of September 6, 1933;

5. Minute Order of February 9, 1934;

6. Order allowing exception to overruling Demurrer,

filed February 21, 1934;

7. Stipulation waiving Jury;

8. Minutes of Trial of July 20, 1934;

9. Judgment of Non-suit;

10. Petition for Appeal and order allowing Appeal;

11. Assignment of Errors;

12. Citation on Appeal;

13. Bond on Appeal;

14. Bill of Exceptions and Stipulations of Counsel and

Order settling same.

15. Stipulation in lieu of praecipe.

Dated November 7th, 1934.

Edward Brody

Attorney for Plaintiff.

G. V. Weikert

Attorney for Defendant.

[Endorsed] : Filed Nov. 7, 1934 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk
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[Title of Court and Cause.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of CaHfornia, do hereby

certify the foregoing volume containing 129 pages, num-

bered from 1 to 129 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; complaint; demurrer; answer; order of

September 6, 1933; order of February 9, 1933 overruling

demurrer; order allowing exception; stipulation waiving

jury; order of July 20, 1934; judgment of nonsuit; bill of

exceptions; petition for appeal; assignment of errors;

stipulation and order in re preparation of transcript; bond

for costs on appeal and stipulation in lieu of praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of CaHfornia, Central Division, this

day of November, in the year of Our Lord One

Thousand Nine Hundred and Thirty-four and of our

Independence the One Hundred and Fifty-ninth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.




